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Meeting of the Executive Committee at Washington 
HE Executive 


Association dete 


American Bar 
rmined to recommend to the in- 
at its meeting in Atlantic City 
n September, 1931, that the annual meeting of 1932 
e held in the early fall in the City of Washington. 
During that year the bi-centennial of the birth of 
Washington celebrated under the 
lirection of the C Con- 


Committee of the 


oming Committee 


George will be 


mmission authorized by 
press. 

October 
will be 


It is contemplated that on Saturday, 
Ist, 1932 propriate 
arranged subject to the approval of the Supreme 
Court Building Commission to the 
construction of the new building for the Supreme 
Court of the United States. It is expected that the 
presence during the same week of the Conference 
f the Chief Justice of the United States and the 
senior circuit es of the United States will add 


some al 


ceremony 


commemorate 


judg 
the commemoration ceremony, 
mbers of the American Bar As- 
themselves of the opportunity 
ing of the annual term of the Su- 
October ky 1932. 
which was held in Wash- 
with another session 
mn Saturday of the week, President Boston 
notify the French Line that the 
name of the American Bar Association was being 
authority in connection with a pro- 
vessel of that 
American 


especial interest to 

and that many m«¢ 

sociation will 

to attend the ope! 

preme Court on Monday, 
At the sam« 

ington, D. C. on 


meeting, 
May 4 and 5, 
; 


same 


was authorized 


used without 
posed summer European trip on a 
the patronage of 
ing solicited. 

he sub-committee on incorporation 
was received and approved. The 
ded that the title to the property 
should be held, as at present, in 
should be no incorporation of 


company, for which 
Lawyers was be 

A report of t 
of the Association 
report recommen 
of the Association 
trust, and that there 


a holding company. It further stated that its in- 
vestigation showed that it was possible in Illinois 
to incorporate the Association as a corporation not 
for profit, with right to hold meetings outside of the 
state, and that it also had the right, as such cor- 
poration, to organize itself on the Federal principle 
and with a legislative body, limited in numbers, as 
the Medical Association had done. However, it 
recommended that until the final report of the Com- 
mittee on Coordination of the Bar was presented 
and the future structure of the Association was de- 
termined, the project of incorporation should be 
postponed. 

The report of the Committee on Coordination 
of the Bar, making certain tentative suggestions in 
regard to the election of members of the General 
Council by the members of the American Bar As- 
sociation of their respective states, enlarging the 
functions of the General Council, and providing for 
more frequent meetings, was approved and ordered 
sent to the members of the Council for considera- 
tion with a view of securing their reactions to the 
proposals. 

The report of the Council on Legal Education 
and Admissions to the Bar on the resolution of the 
Association adopted at Memphis, in favor of a 
separate and required course in Professional Ethics 
in all law schools, and also in favor of making an 
examination in that subject a requirement for ad- 
mission to the Bar, was received. It stated that 
the Council had taken up the question with the As- 
sociation of American Law Schools, which had 
adopted a resolution expressing a desire to cooper- 
ate with the American Bar Association in improv- 
ing the standards of professional conduct. The 
Council believed the matter could be worked out in 
a spirit of cooperation. It therefore asked the Ex- 
ecutive Committee’s “approval of its course in 
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carrying on negotiations with the law schools look- 
ing toward the giving of a compulsory separate 
course in that subject and in securing their coopera- 
tion in this regard with the American Bar Associa- 
tion.” The report added that the Committee on 
Professional Ethics was in full accord with this 
proposal. The Executive Committee approved the 
course adopted. 

The Council further stated that it plans to pur- 
sue the subject with each state Board of Bar Ex- 
aminers and to endeavor to secure the adoption by 
each state Board of a rule that professional ethics 
shall be included in each Bar Examination. 

Certain proposals for the amendment of the 
Constitution relating to the cessation of property 
interest on termination of membership and relating 
to resignation of members, were considered and, 
after certain changes in the latter, were ordered 
published as required by the Constitution for such 
amendments. A proposed amendment to the By- 
Laws dealing with the authority of the Committee 
on Professional Ethics and Grievances to express 
its opinion concerning proper judicial conduct, other 
than in matters of judicial decision or discretion, 
was also ordered published. 

Reports of various other committees were re- 
ceived and the regular routine business was trans- 
acted. 


French Bar Expresses Appreciation of American 
Hospitality 

O* May 6, at a luncheon at the Cosmos Club at 

Washington given under the auspices of the 
District of Columbia Bar Association, Ambassador 
Claudel of France presented a gift from the “As- 
sociation Nationale Des Avocats Inscrits” to the 
American Bar Association. It was an exquisite 
group of Sévres, a product of the national fac- 
tory of France, and it was given by the organization 
of French lawyers as a token of appreciation of the 
hospitality extended their representatives during 
their visit to this country in 1930. The luncheon 
was a notable affair and nearly three hundred 
guests attended. 

Secretary Stimson’s Address 

Secretary of State, Henry L. Stimson presided. 
He was introduced by President George P. Hoover 
of the District Bar Association, and in turn he pre- 
sented Ambassador Claudel to the gathering. Mr. 
Stimson spoke as follows: 

“Your Excellency, Mr. President of the Ameri- 
can Bar Association, Mr. Ex-President of the 
American Bar Association, ladies and gentlemen: 

“This happy occasion has its roots in the dis- 
tant past. In the summer of 1924, after an invita- 
tion from the British, the Canadian, and the French 
Bars, the entire bar of the United States hurriedly 
enrolled themselves as members of the American 
Bar Association, and embarked for Europe. Like 
Columbus, they embarked on three vessels; but the 
capacity of the Berengaria and her sister ships was 
considerably larger than the capacity of the three 
caravels. 

“Unlike Jason and his argonauts, they left the 
Golden Fleece behind them. 

“Reports differ as to the effect upon this coun- 
try of the absence of many lawyers. I have been 
credibly informed by economists that the presence 
of so much unexpected money in the unworthy 


pockets of clients was responsible for the starting 
of that era of gross speculation which has landed 
us in our present state. 





“I personally witnessed some of the effect that 


the exodus had upon the unsuspecting peoples on 
the other side of the Atlantic. 
scended upon the defenseless coast of Britain like 
the Biblical swarm of locusts. 


The hordes de- 


Never was such a 
record in banquets made, even in that center of 
banquets, London. It was credibly reported on the 
afternoon following the Berengaria’s arrival in the 
morning in Southampton, that the price of silk hats 
rose on the exchange of London fifty per cent. And 
during the following week, if you met a gentleman 
in a silk hat walking down the Strand or Piccadilly, 
the chances were at least seven out of ten that he 
was a member of the American Bar. 

“After a week of royal entertainment there, we 
separated into three divisions. A sturdy band of 
patriots, taking their shillalehs in hand, marched 
on Dublin. Another more modest group, of which 
your unworthy chairman was a member, sought the 
ecclesiastical shades of Edinburgh. But the élite 
of the bar, comprising my friend Mr. Boston and a 
number of his peers, crossed the Channel, and en- 
joyed the hospitality of France. 

“The historical records show that they visited 
the Palais de Justice and Sainte Chapelle. What 
the records do not show as to the places of their 
visits, I will not pry into. But it was a most de- 
lightful occasion. That was evident from the 
unanimous testimony of all. 

“For a number of years we were unsuccessful 
in persuading our hospitable, our charming hosts to 
return their visit. Perhaps we left them too poor. 
Perhaps, like us, they were engaged in the collec- 
tion of golden harvests during those five years of 
prosperity. But, at any rate, in 1930 the oppor- 
tunity came, and the bars of France and Britain 
and Canada did us the honor to come to this shore. 

“I know that we enjoyed it. I hope that they 
did ; and I feel, with all of you, the tingle of warmth 
that the association with those men of our own pro- 
fession in these countries brought to our hearts. 

“The French bar, acting through the Associa- 
tion Nationale des Avocats Inscrits, have desired to 
have their appreciation signified to the American 
Bar Association, and as a medium for that object 
they could not have chosen a more sympathetic, a 
more worthy, a more dignified representative than 
he who is the friend of all of us here, but perhaps 
from our closer associations the particular and very 
dear friend of us in the State Department, his Ex- 
cellency the Ambassador of France.” 


French Ambassador Presents Gift 


Ambassador Claudel then presented the gift to 
the American Bar Association in the following 
words : 

“Gentlemen: To the delight of being today the 
guest of the American Bar Association is added the 
one of being in the company of the Honorable Sec- 
retary of State and I wish to thank your President, 
Mr. Charles Boston, for having organized this 
meeting. 

“In 1924, an important delegation of your As- 
sociation, headed by the present Chief Justice and 
several prominent personalities, visited France 
where their colleagues were most happy to receive 
them. The visit was repaid last summer and your 








CURRENT EVENTS 




















Exquisite Group of Sévres 
presented by Association of 
Avocats Inscrits to the 
American Bar Association 
in appreciation of the hos- 
pitality extended last sum- 
mer, and those participating 
in the official presentation 


and reception of gift. 


7 rm ~— 
CHARLES A.BOSTON 3)» HENRY UPSON'SIMS © 





et ae 


eS pieniaieneng 1 


Fe ap ies Croat A) aa 





348 AMERICAN Bar ASSOCIATION JOURNAL 





hospitality has left an imperishable memory among 
the members of the French delegation. This Sévres 
group which I have the privilege of presenting to 
you in their name is a token of their gratitude. 

“Such visits have the most useful results. They 
not only permit free discussions of theoretical and 
practical problems and of topics of common tech- 
nical interest, but they improve as well general 
relations between countries, and bring better inter- 
national understanding. 

“It has been said that the French are a nation of 
lawyers and I once heard the remark made that in 
America it is not safe to try to cross a street with- 
out securing first the help of a lawyer. Judging 
from the fact that in both countries the highest 
offices are very often held by men of your profes- 
sion, there is something true in those remarks and 
it is flattering for you. 

“I feel sure that the United States were a 
matter of passionate interest to the French delega- 
tion last summer. The spirit of American law is a 
curious and successful blend of French dogmatism 
and Anglo-Saxon opportunism. From the ideas of 
the French eighteenth century it has retained the 
belief in written declarations of rights, universal 
principles of government, perfect constitutions and 
respect of the word of the law, and the American 
Revolution was partly a reflection of French philo- 
sophical ideas. Of Anglo-Saxon opportunism it 
has kept the method of legislating through estab- 
lished precedent rather than through codified laws. 
It seems desirable that a closer cooperation among 
you and your French colleagues should take place, 
as great results could be expected from it for the 
benefit of the world peace. 

“Allow me to add a few words—to read to you 
the following message just received from Senator 
Eccard, President of the French Association of 
lawyers: 

“ ‘Kindly transmit the following message to the 
American Bar Association: On the day of the cele- 
bration of our common remembrances, the Associa- 
tion of French lawyers expresses its deep gratitude 
to you for your magnificent hospitality and sends 
you its best wishes of happiness and prosperity.’ 

“Allow me to join Senator Eccard in his wishes 
to the American Bar Association and to extend 
them to Mr. Stimson, who so kindly consented to 
attend this ceremony.” 

President Boston Accepts Gift for Association 

President Boston then accepted the gift on be- 
half of the Association : 

“Your Excellency: It is with the keenest ap- 
preciation of the honor which you do to the Ameri- 
can Bar Association by your presence with us to- 
day, that in behalf of the Association and its Ex- 
ecutive Committee I accept the beautiful and 
artistic gift which you bring from the Association 
Nationale des Avocats Inscrits. While it is pre- 
sented by the members of this institution, in recog- 
nition of our charming experiences together in our 
country last summer, when some of them were our 
welcome guests, it awakens in our memories not 
only that visit, but as well the recollections of the 
hospitality which we enjoyed in France in 1924, 
more than six years ago. We can never forget, 
those of us who were so fortunate as to be there, 
the generous and delightful reception from your 
President, the wonderful and gracious entertain- 
ment by the City of Paris, the meeting in your 


Palais de Justice, the visit to the Sainte Chapelle, 
the luncheon in the Orangerie at Versailles, where 
we listened to some of your most distinguished 
statesmen, the evening at the official residence and 
in the adjoining garden of the Minister of Justice; 
these and many other courtesies recur to our mem- 
oriecs, and are made more vivid by this present 
reminder. 

“We are touched emotionally by the generosity 
and beauty of this gift, and shall place it among our 
valued treasures at the house of the Association, in 
Chicago, to be used upon appropriate occasions, and 
always to recall to ourselves and those who succeed 
us this renewal of the sentimental relations which 
have always existed between your country and 
mine, from the days when you helped us in the 
American Revolution until the World War when 
we were allies, and later on the visits which I have 
mentioned. 

“I know, your Excellency, that you will convey 
to the donors our heartfelt thanks which I now 
extend, 

“I cannot, however, resist the temptation to 
recall some history which is brought to my mind 
by the very name of the Association which makes 
this gift—Association Nationale des Avocats In- 
scrits. 

“With my meagre knowledge of your language, 
I should be inclined to translate that ‘Enrolled Ad- 
vocates.’ And this opens a widening vista of his- 
torical memories, extending through early periods 
of France, into England, and thence into the Ameri- 
can colonies, and these United States. For the idea 
of an enrolled attorney (as we style them in this 
latter day) originated, if I am correctly informed, in 
France as long ago as an Ordinance of 1274, re- 
peated in an Ordinance of Philippe de Valois in or 
about 1327. 

“It is to be recalled that as early as 1337 Ed- 
ward III of England claimed the French Crown 
in the right of his mother, a daughter of Philip IV, 
and shortly after began the hundred years war be- 
tween England and France, during which occurred 
the famous battles of Crécy, Poitiers and Agincourt, 
the Siege of Orleans and the romantic and pitiful 
life and death of Jeanne d’Arc, the Maid of Orleans. 
This period has been memorialized to English and 
Americans by Shakespeare in his historical dramas 
Richard IT, Henry IV, Henry V and Henry VI, 
until, in 1453, of all the English possessions in 
France, Calais alone was left. 

“T mention this historical picture because it was 
in virtue of the Act of 4 Henry IV, c. 18, in 1402, 
that Attorneys are said first to have been enrolled 
in England. It will be recalled that Henry IV 
claimed to be King of France; this Act was formu- 
lated in law French; it is known as the Model Act, 
upon which as a foundation subsequent legislation 
in England regulating the legal profession is based. 
It is said to have been taken, in turn, from a Royal 
Ordinance in France of 1344. We have inherited 
our professional traditions from England. It is, 
therefore, primarily due to the early history of the 
profession in France, thus so closely connected with 
its inception as an enrolled body in England, that 
the legal practitioners in America today have their 
best traditions. 

“While paying this tribute, Your Excellency, 
to the origin of our ideals in France of the Four- 
teenth Century, I take this opportunity to say, to 
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brethren, that in the Ecclesiastical 
Bishops in France, in the Twelfth 
advocates were required to study 
Law for three years; a period 
is not required in some American 


American 
urts of the 
entury, the 
unon and Civil 
ch even nov 





tes; that under an Ordinance of Philippe le 
irdi, in 1274, French lawyers were required to re- 
ie w their official oath annually, a precaution which 
4 neglect; they promised to take none but just 
‘ ises. Usage required counsel to address the 


8 Court bonneted as an indication of freedom of 
eech, and Shakespeare makes Othello say: “My 
merits may speak, and bonneted to as proud a 
rtune as this that I have reached.” 


“As early as 1302 the nucleus of the Order of 
rristers was formed at Paris; a more formal or- 
nization was instituted in 1327, consisting of both 
sarristers and Solicitors; the Barristers formed 
heir own order in the Sixteenth Century; it was 
lissolved in 1790 during the Revolution; until 1804 
“Tn 1804, Bor 
roll of Barrist 


iparte, First Consul, reestablished 
the order was resurrected by 
Decree, in December 1810; but a voluntary body 
id been formed immediately after the Revolution- 
Decree, to preserve the traditions of the order. 
When, in 1810, they were reestablished, some of 
their ancient liberties were denied to them. These 
privileges were, however, gradually restored in 
1822, 1830 and 1852 


ers: 


“T am led make these hasty statements to 
ny comrades here, that those who are not informed 
may appreciate, at least in a small degree, the 
ncient foundations and varied history of the En- 

led Advocates in France, and the fact that 


through Henry IV, the lawyers of England and 
America may trace their origin to substantially the 

same source 
I am not fully informed of the relation of the 
National Association to the order which was re- 
j vived by Napoleon the First; though I now know 
: that it was formed in 1921 pursuant to the permis- 
4 sion of a law of 1920 for the institution of profes- 
s sional associations, and like the American Bar As- 
: sociation in its catholicity it offers membership to 
of all of the Bars of France, of 
the Colonies and of the countries of the Protector- 
; but it is obvious that we have enough in com- 
i mon to trace a fraternity through many centuries 
i of past history, and not to depend entirely upon 
; contacts of 1924 and 1930. I am indebted to my 
2] friend, the late Paul Fuller, of the famous firm of 
Coudert Brothers, for some of the data I have used, 
; and I deeply regret that he did not live to see this 


enrolled advocate 


ates 


lay; he was equally at home in France and 

: \ merica. 
“Once again, Your Excellency, I thank both 
you and the donors. I shall ask my predecessor, 





: Henry Upson Sims, Esq., who, as President of the 
American Bar Association in the summer of 1930, 
extended our hospitality to our guests, to present 
an inscribed memorial of our appreciation of the 


k cift.” 
: Ex-President Sims Presents Resolution of Execu- 
tive Committee 
At the conclusion of President Boston’s re- 
marks Hon. Henry Upson Sims, who was Presi- 


dent of the American Bar Association during the 
visit of the French lawyers, presented to the Am- 






bassador an engrossed parchment setting forth the 
resolution of the Executive Committee of the As- 
sociation expressing appreciation for the gift. Mr. 
Sims spoke as follows: 

“Mr. Secretary, Mr. Ambassador, Mr. Presi- 
dent: Probably the most complete satisfaction 
which can be found in the relation between giver 
and receiver exists only when there is mutual con- 
fidence that the giver delights to give and that the 
receiver delights to receive. 

“It is a satisfaction which obtains most con- 
spicuously when the giver is a parent and the re- 
ceiver a child. But it may obtain also between 
those who stand in loco parentis and those who 
stand in the position of tutelage. 

“When the confidence is thus complete, it is 
never necessary for the child to make a present to 
the parent; but when the relation of parent and 
child has been graciously recognized as springing 
from the heart instead of from the blood, it is quite 
appropriate that a token be offered by the child in 
recognition of the relation. As you yourself have 
well said, Mr. Ambassador, in one of your plays, “A 
quoi sert le meilleur parfum dans un vase qui est 
fermé?” 

“T had the honor, last Summer, of presenting to 
the members cf our association gathered at Chicago, 
Maitre Fernand Izouard, the representative of the 
Association Nationale des Avocats Inscrits de la 
France to our meeting and one of our guests on that 
occasion, and he made us very sensitively aware 
that the National Association of France had been 
re-established ten years ago in large part as a copy 
of our association. ‘Dans l’image de la votre,’ as he 
most graciously expressed it. Therefore, the French 
Association will doubtless permit us to regard it 
as our own child. 

“In France the birthday of every person is a 
day of joy in the family—a day which the relations 
recognize with gifts to the one who celebrates the 
anniversary. We have the same custom in America. 
But we have also the special custom of recognizing 
the birthday of the mother of the family. And such 
is the importance of that day in the customs of our 
people that there has been established, in honor of 
all the mothers of the nation, a symbolic birthday 
for all mothers, which we call ‘Mothers’ Day.’ This 
day comes always on a Sunday; and for this year 
the ‘Mothers’ Day’ will occur next Sunday, the 
tenth of May. 

“Is the American Bar Association too bold in 
considering itself the mother of the Association 
Nationale des Avocats Inscrits dela France? And 
in regarding the magnificent gift which you have 
just presented to us on the part of our beloved child 
as given in recognition of the existence of a relation 
of parent and child between us? 

“The American Bar Association has adopted a 
resolution to partially express the gratitude which 
we feel in accepting this beautiful gift; and we have 
had it transcribed in the form of a memorial on 
vellum in both French and English. We are going 
to ask you, Mr. Ambassador, to have the goodness 
to have it transmitted to the Association Nationale 
des Avocats Inscrits de la France, and while giving 
you that trouble, we beg you to accept the assur- 
ance of our deep appreciation and of our sincere 
admiration. I shall not read to you the French text 
of the memorial; but that those here present may 
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be informed of it, I shall read the English transla- 
tion. 

“*To the Association Nationale des Avocats 
Inscrits: 

“*The American Bar Association acknowledges 
gratefully the sentiments of cordiality and affection 
represented in the beautiful gift so typical of the 
high art of France presented through the dis- 
tinguished Ambassador of the French Republic. 
Since the founding of our Republic the lawyers of 
America have delved into French learning for the 
inspiration and idealism which characterize the in- 
stitutions of these nations. It is but fitting, there- 
fore, that the members of the legal profession of the 
two nations should fraternize and exchange views 
in order that we may be the better qualified to point 
the way for the future development of these institu- 
tions toward the protection of life and liberty and 
the pursuit of happiness for our respective citizens. 
Our contact with those of the donors who lately 
visited our shores assures us that this gift is from 
the heart. This symbol of reciprocated esteem and 
good feeling will be treasured by the American Bar 
Association as a constant reminder of the common 
aspirations which animate the members of our two 
organizations. 

“Done at the City of Washington in the Dis- 
trict of Columbia this sixth day of May, Anno 
Domini 1931, and of the Independence of the United 
States of America the one hundred and fifty-fifth 
year. 

“*The American Bar Association 
(Sgd) Charles A. Boston, 
Its President.’ ” 
(SEAL) 
Attest: 
(Sgd) Wm. P. MacCracken, 
Secretary. 


Cleveland Bar Entertains Canadian Delegates 


N international event of special interest to the 
profession was the recent visit of a delegation 

of fifty-eight Toronto lawyers to Cleveland, Ohio, 
to learn how American courts were conducted and 
to enjoy the hospitality of their American brethren. 
They came in response to an invitation extended by 
the Cleveland Bar some months ago and were enter- 
tained by that organization while in Cleveland. 
President Boston of the American Bar Association 
took official notice of the gathering by sending a 
telegram of greeting from the Association. 

The program was a long one and kept the visi- 
tors busy. They arrived in Cleveland in the morn- 
ing and were escorted to the Statler Hotel where 
breakfast was served. On this occasion speeches 
were made by Mayor John D. Marshall, L. Packer 
Esq., representing the English-speaking Union, and 
William B. Stewart, in behalf of the Canadian Camp 
Fire Club. Then there were visits to banking insti- 
tutions and to the new court house, where they were 
present at the first drawing of names from the jury 
wheel by County Clerk Thomas C. Cook and Sheriff 
John M. Sulzmann. At luncheon in the grand ball 
room of Hotel Hollenden about three hundred mem- 
bers of the Bar were present. Judge A. G. New- 
comb of the Nisi Prius Court presided and speeches 
were made by Hon. Gilbert Bettman, Attorney Gen- 
eral of Ohio, Lieutenant Colonel the Honorable 





W. H. Price, K. C., Attorney General of Ontario, 
and Andrew Squire, Esq. 

The banquet in the evening was a fitting climax 
to the day’s program. It was attended by about six 
hundred members of the Bar. During the evening 
Mr. Justice John Fosbury Orde of the Ontario Ap 
pellate Court, on behalf of the visitors, presented 
robes to Judges Willis Vickery, Manuel Levine and 
Carl V. Weygandt of the Court of Appeals—to 
serve as symbols of the majesty of the law and as 
tokens of international friendship. 

James R. Garfield, Esq., son of former Presi- 
dent Garfield, welcomed the visitors to Cleveland 
on behalf of the Cleveland Bar Association. Mr. 
Garfield said: “There is no division between your 
country and our country except a political one 
There is much between your people and our people 
that will lead to the betterment of the human race 
Upon the Bars of these two countries rests the 
civilization that comes to us from the mother coun- 
try and the older nations of Europe.” 

Replying, Mr. Justice John Fosbury Orde, after 
paying tribute to Sir William Mulock, eighty-four 
year old Chief Justice of Canadian courts whose 
place he took on the program, commended the 
people of the City of Cleveland whose industry has 
made possible this remarkably beautiful city and its 
suburbs. The future happiness of the world, in his 
opinion, depends upon the cooperation of the Brit- 
ish Empire and the United States. He declared 
that the presentation by the Bar of the City of 
Toronto to the Bar of the City of Cleveland of the 
robes for the Judges of the Court of Appeals is sym- 
bolic of the friendship of the peoples of the two 
cities. Mr. Justice Orde traced the history of robes 
in English courts and explained their significance. 
As he finished, Assistant United States District At- 
torney Wm. J. McDermott, Perry A. Frey, Presi- 
dent of the Ipsa Loquitur Club, and Lockwood 
Thompson, Esq., all members of The Cleveland Bar 
Association, standing behind the chairs of the 
Judges, assisted them into the robes, which are of 
black silk. 

In a speech of thanks for his associates of the 
Cuyahoga County Court of Appeals and himself, 
Judge Willis Vickery, senior member of the Court, 
said: “I, the oldest member, thank you for the 
splendid gift from our Canadian brothers. I thank 
you for this investiture and the presentation of 
these gowns. I have always been in favor of the 
wearing of gowns, because it separates the man 
from the office. Men may come and men: may go, 
but the institution which the gown typifies will re- 
main as long as the English law and the customs 
of the English speaking civilization endure. Eng- 
land has given us our law, our civil government and 
the richest literature in the world. We and Canada 
owe everything that is worth while in our civiliza- 
tion to the little island of England.” 

President Day of The Cleveland Bar Associa- 
tion then introduced Arthur Slaght, K. C., who 
spoke on the Apprehension of Criminals and the 
Presentation and Trial of Criminal Cases under 
Canadian Law. He said in Canada they had en- 
deavored to overcome the four main difficulties in 
the administration of criminal justice by abolishing 
the distinction between felonies and misdemeanors, 
by permitting trials by judges without juries, by 
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dge Emerson Coatsworth (left) and Lieut. Col. George A. 
rrew (right), two members of the group of Toronto 
lawyers recently entertained by the Cleveland Bar. 





isregarding technicalities in indictments, and by 
eedy trial and punishment. 

The Honorable Emerson Coatsworth, LL.B., 

C., Senior Magistrate of Toronto, speaking on 
ie subject “Treatment and Disposition of Prison- 
rs After Sentence,” said: “The problem of crime 
nust be solved by inspired use of the home, the 
school and the social welfare organizations.” 


Lieutenant-Colonel George A. Drew, Master 
the Supreme Court of Ontario, speaking on the 
ubject “Simplified Pleading and Practice Under the 


[-nglish and Canadian Law,” explained in detail the 
inglish Master System of disposing of cases before 
they reach the trial room. 

J. C. McReuer, K. C., speaking on the subject 
‘Appeal in Civil gave a detailed explana- 
tion of procedure for appeal in Canadian civil cases. 

Arrangements for this interesting and success- 
ful exchange of international courtesies were made 
by a committee of the Cleveland Bar composed of 
R. B. Newcomb, Chairman; Perry A. Frey, Vice- 

hairman; Edward J. Demson, Chairman of the 
Banquet Committee; Wendell A. Falsgraf, Secre- 
tary; members of the Ipsa Loquitur Club and the 
Court of Nisi Prius 


( "ases,”’ 


Committee on Unauthorized Practice of the Law 
Meets at Washington 


HE Committee on Unauthorized Practice of 

the Law held a meeting at the Mayflower 
Hotel in Washington, D. C., on May 5th and 6th 
with John G. Jackson of New York City, Chairman 
of the Committee, presiding. All members of the 
committee were present. 

In a resolution adopted at the annual meeting 
of the Association at Chicago the Committee was 
authorized to make an investigation of the practice 
of law by corporations and laymen, and of the rela- 
tions existing between such corporations and lay- 
men and the lawyers associated with or employed 
by them. At the first meeting of the Committee 
which was held in Chicago in March. it was de- 





cided to send a letter and questionnaire to the 
Presidents of the various State and Local Bar As- 
sociations throughout the United States. In ac- 
cordance therewith the letter and questionnaire 
were sent to 1200 associations. Hundreds of re- 
plies were received from officers and committees of 
State and Local bar associations and from many 
individual members of the bar. 

It is indeed evident from the replies that the 
encroachment of corporations and laymen upon the 
practice of law is widespread and is rapidly increas- 
ing. The larger share of lay encroachments arises in 
the metropolitan sections of the United States. 
Complaints are made against banks, trust com- 
panies, collection agencies, trade organizations, 
credit associations, title companies, corporate or- 
ganizers, automobile associations, mortgage loan 
companies, adjusters and personal injury solicita- 
tiOn companies, accountants, tax reduction bureaus, 
property owners associations, real estate brokers, 
Notaries Public, Justices of the Peace and other 
laymen. 

Steps have been taken in various cities and 
states to check such unauthorized practices. Quo 
warranto and injunction proceedings have been in- 
stituted and also criminal prosecutions. In addition, 
recent legislation has been introduced and passed 
by the Legislatures in many states. It has also 
been suggested that a uniform statute on this sub- 
ject should be prepared for submission to the Legis- 
latures in the various states. Collective advertis- 
ing by bar associations has also been proposed. 

This problem has aroused intense interest on 
the part of members of the bar throughout the 
entire United States and is considered one of the 
most important that faces the profession today. 
There has been an urgent need for this committee. 
The various state and local bar associations are 
looking to the American Bar Association to lead 
the way to a solution of a problem which Calvin 
Coolidge has said is so serious as almost to menace 
the future existence of the profession. 

At the Washington meeting individuals and 
representatives of various associations and groups 
appeared before the Committee and made sugges- 
tions with reference to different phases of this 
problem. A willingness to co-operate in every way 
possible was also evidenced. The many suggestions 
that had been made in the replies to the question- 
naires likewise received the serious consideration of 
the Committee. 

The Committee also met with the Committee 
on Professional Ethics and Grievances and further 
discussed the situation. It outlined its report and 
the same is now in process of preparation. 

The Committee will be glad to receive any fur- 
ther suggestions, comments or views that any mem- 
bers of the bar may have relative to this important 
problem. Its personnel is as follows: John G. 
Jackson of New York City, Chairman; Charles A. 
Beardsley of Oakland, California; Stanley B. Houck 
of Minneapolis, Minnesota; Edward J. McCullen of 
St. Louis, Missouri; and John R. Snively of Rock- 
ford, Illinois. All replies to the questionnaire, how- 
ever, should be addressed to the Executive Secre- 
tary of the American Bar Association, 1140 North 
Dearborn Street, Chicago. It is hoped that all asso- 
ciations will answer. J. RK. S. 









AMERICAN Bar ASSOCIATION JOURNAL 








pice JARCE PEEL REE FREES PREVA FRRE OF RES BFA DIRE DIRAL has 

s 
= 25 
ss 


a ee a 


. 
* 


The First Real Book of Its Kind = 


in Twenty Years 


The Law of 


Fraudulent Conveyances 


by 


GARRARD GLENN 


of the New York Bar 
Professor of Law 
University of Virginia 


Laws of recent years. The book goes beyond the conventional topics 

usually included in a discussion of fraudulent conveyances. The treatment 
inciudes such subjects as corporate reorganizations, partnerships, transfers, trust 
receipts, modern liens, and the trend of legislation in the shape of recording acts 
as applicable to various commercial transactions. In this book the author clearly 
shows that the rules governing the rights of creditors in such matters are part 
of the law of fraudulent conveyances and are not only capable of synthetic 
treatment on that basis, but are the more easily understood when thus ap- 
proached. In that endeavor, the final chapter deals with "corporate assets," the 
suggestion being that, apart from a few statutory directions easily classifiable, 
the rights of a corporate creditor differ in no respect from those of any other. 


| te is the first book to deal with the subject in the light of the Uniform 


The notes and annotations are very complete and 
references are given to the Reporter System, United 
States Reports, State Reports and the Annotated Case 
System. 
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AMERICAN LAW INSTITUTE HOLDS NINTH 


ANNUAL MEETING 





ge Attenda 


ce Manifests Unabated Interest in Work—Considers One Revised and Eight 


fentative Drafts Covering Over Thirteen Hundred Pages—Model Statute on Summon- 
ing Witness From Another State Adopted—Rule Permitting Comment by Court, 
Prosecutor and Defense on Failure of Defendant to Testify Recommended— 
President Wickersham Reviews Eight Years of Life of the Institute— 
Chief Justice Hughes Speaks 





HE ninth a 1al meeting of the American Law 

"| inssinase held at Washington on May 7, 8 and 
9, closed with a record of substantial accom- 
shment. Tentative drafts on Property, Agency, 
rts, Contracts, Trusts and Administration of the 
riminal Law Proposed Final Draft on Con- 
flict of Laws were considered in full meeting, after 
ving previously run the gauntlet of Reporters 


nd Advisers and the Council of the Institute. The 
yw familiar pr lure was followed, the Reporters 
xplaining their attitude on such sections as seemed 
require it | making a note of constructive sug- 


estions brought out by the discussion. 

In the case of the Tentative Draft on Criminal 
iw, which covered the subjects of “Summoning 
Vitness in One State to Testify in Another State,” 


“Killing or Wounding to Effect Arrest” and “Com- 
ent on Fact Defendant Did Not Testify,” definite 
pproval was given to a proposed statute dealing 
‘ith the first matter and to a proposed rule govern- 
g the third. The proposed statute on the subject 

killing and unding to effect arrest, as to 
vhich there were marked differences of opinion 
among Reporters, Advisers and the Council, was 
referred back for further consideration. 

All in all, the Washington meeting furnished a 


od deal of justification for Chief Justice Hughes’ 
umorous statement that the gatherings of this 


coming to be the spring meeting 
Bench and Bar. The attendance 
y section of the country was well 
1dges, practitioners and teachers 


rganization art 

the American 
as large and ever 
epresented | 


the law. What is more, these representatives 
vere there for a purpose and went about it in a 
ractical way, ving behind them, for the most 


part, the experience of eight years on this kind of 
vork. The meeting of committees of other legal 
ganizations in Washington at the same time as 
the Institute swelled the attendance of lawyers at 
the capital and further contributed to the’ impres- 
sion of a national assembly of the Bench and Bar. 
President Wickersham Sums Up Eight Years of 
Institute’s Life 

The fact that the meeting marked the end of 
eight years of the Institute’s life formed the point 
f departure for a large part of the address of Presi- 
lent Wickersham. “Naturally, it may be asked,” 
he said, “if we have made as much progress during 
that period as the Bar had reason to expect.” And 
he proceeded to answer the question by giving a 
rapid summary of the Institute’s accomplishment. 
As his address was transmitted over the radio, such 
a summary furnished the wider public with a more 
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accurate description of the organization and its work 
than it was likely to get from any other source. 

A feature of particular interest in the address 
was his declaration that the Institute, with the 
organization and technique it has developed “would 
seem qualified, with appropriate support, to under- 
take such a restudy of the substantive law of crimes 
as was contemplated by Governor Hadley in the 
original resolution offered by him at its organiza- 
tion meeting.” 

“The time for such action,” he said, “is pecu- 
liarly opportune. The work of the Commission 
created by President Hoover in 1929 to study and 
report upon the problem of the enforcement of laws 
will come to an end with the expiration of the con- 
gressional appropriation for its work on June 30th, 
1931. During the two years’ period of its exist- 
ence, it has caused studies to be made by many 
qualified persons into such subjects as Police, Prose- 
cution, Courts, Probation, Prisons and Parole, 
Criminal Statistics, Criminal Justice and the For- 
eign Born, Causes of Crime, Cost of Crime and 
Juvenile Delinquency, Lawlessness of Government 
Officials, besides the controversial Subject of Pro- 
hibition—public interest in which largely has over- 
shadowed any attention to these other topics. Re- 
ports on the subjects mentioned will shortly be 
issued. It is believed that they will contain much 
useful and accurate information and make recom- 
mendations of legislative and administrative action 
which should be helpful in solving the problem 
of insuring better law observance. 

“Two years is all too short a time,” he con- 
tinued, “in which to make thorough and searching 
investigation into the effect of law, or.lack of law, 
or into the social problems involved in the present 
unsatisfactory condition of observance and enforce- 
ment of our criminal law. It has taken this Insti- 
tute five years of continued effort by highly quali- 
fied experts to produce a model Code of Criminal 
Procedure. It will require considerable time to 
probe the various causes of the public attitude to- 
ward the laws of the land and to prepare and submit 
remedies which will withstand the criticism and at- 
tacks of those affected by them. The work of the 
National Commission should be of great value to 
those who undertake such further effort. Indeed, 
some such body as this Institute must undertake 
the necessary constructive follow-up work, if. the 
labors of the National Commission are to fructify 
into the most useful results. It is my hope that 
this Institute may be enabled to undertake a part 
at least of that task. Of course, no new under- 
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taking should be allowed to interfere with the prog- 
ress of the primary work in which we are engaged, 
namely: the preparation of the restatements of the 
Common law. All of our energies must be bent to 
the accomplishment of that task at the earliest mo- 
ment consistent with the best scholarship, the great- 
est accuracy and the most lucid information.” 

Chief Justice Hughes Addresses Meeting 

Chief Justice Hughes addressed the meeting 
informally at the conclusion of President Wicker- 
sham’s address. His remarks were also broadcast. 
He was more impressed each year, he said, with 
the prodigious character of the restatement of the 
law, as indicated by the multiplying drafts and re- 
visions which had come to his desk. In the midst 
of so great a task, there might come a “time of dis- 
couraging reflection on the immense needs of the 
administration of justice and the extreme difficulty 
of finding a way by which human nature in ad- 
ministration can solve the problem which it cre- 
ates.” And there followed this trumpet call of faith 
and courage: 

“In face of uncertainties and disappointments, 
one thing is sure, that we cannot afford to take 
a defeatist attitude. At the beginning of our gov- 
ernment, how many cogent reasons could have been 
adduced to demonstrate the impossibility of weld- 
ing into a nation the various colonies with their 
divergent interests, and how difficult must have 
appeared the successful working of a federal gov- 
ernment of limited powers and the development of 
public affection for that government. How idle it 
might then have seemed to those who were suffer- 
ing from the reaction of the revolutionary effort to 
assume that a supreme tribunal could possibly ren- 
der decrees that would be accepted by disputing 
States jealous of their prerogatives and asserted 
rights. The most important lesson of the past is 
ever to strive and never to be disheartened because 
of the immensity of a necessary task.” 

In his address, which is published in full in this 
issue, the Chief Justice further gave a report of the 
labors of the Supreme Court of the United States, 
which is now abreast of its work, and spoke at some 
length on the Annual Conference of Senior Federal 
Circuit Judges—a valuable instrumentality which 
he is anxious to see further developed, “in connec- 
tion with the adminisfration of Justice in general, 
as distinguished from the mere consideration of the 
problem of congestion and the need of additional 
judicial assistance, to which the Act creating the 
Conference devotes particular attention.” In dis- 
cussing this subject, he said: 

“The Conference has sought to avoid any ques- 
tion as to the scope of the authority which the 
Congress intended to confer upon the Conference, 
as such. And the Conference has thought it ad- 
visable that there should be an amendment of the 
statute creating it so that the Conference should 
be authorized explicitly to recommend to the Con- 
gress from time to time such changes in statutory 
law affecting jurisdiction, practice, evidence and 
procedure, in the different federal district courts 
and Circuit Courts of Appeal, as may seem de- 
sirable. The Attorney General, acting upon the 
request of the Conference, presented the matter to 
the Congress and bills to carry out the recommen- 
dation were introduced, but, due, I suppose, to the 











pressure of legislative work, the bills were not 

acted upon. I trust that legislation to carry out 

this important recommendation will be enacted by 

the next Congress.” 
Annual Report of Director Lewis 

The annual report of William Draper Lewis, 
Director of the Institute, gave the members an 
accurate and detailed statement of the work done 
during the past year and of plans for the immediate 
future. The net result of the labors of the year 
was the presentation to the meeting of one r 
vised and eight tentative drafts covering 1,335 
pages. While real progress is not of course meas- 
ured by hours of work or the number of pages pro 
duced, still the figures, he said, did give some idea 
of what had been accomplished. After a brief dis- 
cussion of the things which he considered necessary 
to the completion of the Restatement, and an appre- 
ciative mention of the favorable report of the Spe- 
cial Committee of the Carnegie Corporation which 
had been charged with the duty of making an inde 
pendent inquiry as to the Institute’s work, Director 
Lewis proceeded to devote the greater part of his 
report to the “Work Done and to Be Done on the 
Restatement.” He said: 

Work Done and to Be Done 

“Visualizing the First Restatement of the Law 
as divided into some sixteen Subjects to be pub 
lished in approximately twenty-two volumes, it is 
appropriate to inquire the stage of the work at 
which we have now arrived. 

“Of the seven Subjects on which we are en 
gaged, three—Business Associations, Property, and 
Torts—measured by relative magnitude, are the 
major Subjects of the Restatement. Our estimate 
is that the first Business Associations, which in 
cludes Corporations for Profit, Partnerships, Com- 
mon Law Joint Stock Companies and Business 
Trusts, will require three volumes; the second, 
Property, which includes Estates, Future Inter- 
ests, Rights and Privileges of Owner of Land as to 
Physical Use, Conveyancing and Landlord and 
Tenant, will require five volumes; the third, Torts, 
which includes Intended Harms, Unintended 
Harms (Negligence, etc.), Deceit, Defamation and 
Interference in Business Relations, will require four 
volumes. Torts was one of the three Subjects work 
on which began in June, 1923, some four months 
after the formation of the Institute. Work on the 
other two Subjects has been going forward for sev- 
eral years, although we have not up to this time 
pushed the work on Business Associations. It is 
anticipated that we shall be working on all three of 
these Subjects for many years and that, therefore, 
the final volume of each Subject will be among the 
last to be published. On the other hand our work 
on Contracts, Conflict of Laws, Agency, and Trusts 
is nearing completion. 

“Some eighteen months ago we determined to 
make our present chief concern the completion of 
the Restatement of Contracts at the earliest pos- 
sible moment consistent with good work and pub- 
lish it as the first volume of the Restatement; and 
also, on the publication of Contracts, to be in the 
position to publish thereafter at reasonably regular 
intervals the other volumes of the Restatement. It 
was further determined not to attempt to under- 
take any new Subject until the work on Contracts 
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on Conflict of Laws and at least the Tentative 


fts of Agency were completed. As Contracts, 
lict of Lav Agency and Trusts are com- 
|, we shall rease the amount of work done 
roperty, Torts and Business Associations and 
work on er Subjects not yet undertaken 
Restatement It is of interest, therefore, to see 
how near we are to completing our work on 
tracts, Conflict of Laws, Agency and Trusts as 
is to obtain some idea of the volume of work 
the three Subjects which has yet to be 
e 
Contracts 
“In Contracts we submit this year for your 
ideration Tentative Drafts of the Chapter on 
harge of Contracts, on Iraud and Misrepre- 
tation, on Duress and on Mistake, as well as 


fentative D1 of the Topic Restitution in the 


ipter on Remedies. There remain the Chapters 
[Impossibility and Illegality and the third and 
Topic in the Chapter on Remedies, the Topic 
ific Performance We shall submit these two 
Chapters Topic a year from now and in 
nnection there a complete revise of the entire 
ject of Contracts so that if you approve, the 
lume on Contracts may be published as soon as 


cticable after 
“It is perhay 


ur adjournment. 
needless for me to state that this 


rk on Contracts is during the coming year our 
ijor task in nnection with the Restatement. 
,othing will be wed to interfere with the com- 
etion of the Subject. 

“The publication of the Volume on Contracts 


determination of the use of 
with fundamental legal con- 


essitates a 


rds in conn 


ts as well as the use of many words and expres- 

of minor, nevertheless, of very consider- 
le importance as well as the determination of an 
finite number of questions of form and style. 


hroughout the Tentative Drafts on all subjects 
e effort has been to preserve as great uniformity 
terminology and matters of style as was prac- 
ticable in the preliminary stages of the work. While 
e have been constantly approaching uniformity in 
ese matters, there yet remain variations which 
ould not appear in the official volumes, except 
erhaps in rare and easily recog izable instances, 


herefore, decisions in regard to terminology, 
hrasing, form and style made in connection with 
e publication of the volume on Contracts will 
ffect the entire Restatement 
Conflict of Laws 
“The Reporter, Mr. Beale, and his Advisers 


mpleted the Tentative Drafts of this Subject more 
han two years ago. As explained in my Report 
ist year, the difficulties pertaining to the Subject 
re such that the Council determined to delay its 
nal publication until the publication of Contracts 
nd in the meantime to leave nothing undone to 
ecure accuracy. Last year we considered a re- 
vision of the first half of the Subject. Mr. Beale 
ind his Advisers submitted to the Council last win- 
er a revision of the Chapters on Property, Con- 
tracts, Obligation of Judgments and other Imposed 
Duties, and Procedure. The Council are submit- 
ting these Chapters for your consideration. The 
Conflict of Laws group is now working on the re- 
vision of the Chapter on Wrongs and the Executive 








Committee of the Council has still under considera- 
tion the chapter on Administration. Perhaps the 
title ‘Proposed Final Draft’ given to the revision 
submitted last year as well as to that submitted this 
year is misleading. In both instances the Drafts 
are submitted by the Council for suggestion and 
criticism and such action as you may care to take 
short of action which might be interpreted as final. 
I represent the desire both of the members of the 
group that has devoted so much labor to the Sub- 
ject as well as that of the members of the Council 
when I say that as it will be another year before 
the volume on Conflict of Laws will be published 
we shall during the intervening time continue to 
give careful consideration to all suggestions for im- 
provement. 
Agency 
“In connection with this Subject we submit 
this year a Tentative Draft of the Chapters on 
Liability of the Other Party to the Principal, Lia- 
bility of the Other Party to the Agent and Liability 
of the Agent to the Other Party. With the sub- 
mission of these Chapters there remain two chap- 
ters—one, that on the Duties and Liabilities of the 
Agent to the Principal, and the other, the final chap- 
ter, that on Liability of the Principal to the Agent. 
The Reporter, Mr. Seavey, and his Advisers are 
nearing the completion of their consideration of the 
first of these two Chapters and have already done 
some work on the final Chapter so that there is 
reason to expect that the Tentative Drafts of these 
Chapters will be before you next May. There will 
then remain to be done the work on the revision, a 
work which will probably occupy several months. 
Trusts 
“This year you have before you for your con- 
sideration Tentative Draft No. 2 which includes the 
Chapter on the Transfer of the Interest of the Bene- 
ficiary and the Chapter on Administration of the 
Trust—Relation Between the Trustee and the 
Beneficiary—Topics A and B. These Topics in- 
clude General Principles and the Duties of the 
Trustee. The Reporter, Mr. Scott, and his Ad- 
visers have been working for some time on the 
remaining parts of the Chapter and on the next 
Chapter which deals with the Administration of the 
Trust—Liahility to Third Persons. There still re 
main to be considered the Chapters relating to the 
Persons Bound by the Trust, the Termination of 
Trusts, Charitable Trusts, Resulting Trusts and 
possibly Constructive Trusts. Thus, unlike the 
other Subjects just mentioned, the work on this 
Subject will probably continue for the next three 
years. 
Torts 
“The first Tentative Drafts of this Subject 
cover those unintended harms which affect the per- 
son as distinguished from land or chattels. When 
the Reporter, Mr. Bohlen, and his Advisers com- 
pleted the Tentative Drafts of the Chapters relat- 
ing to these matters they turned to questions per- 
taining to unintended harms which includes negli- 
gence and related topics. Mr. Edward S. Thurston 
was appointed Reporter for the Chapters dealing 
with the unintended harms to property, our desire 
being to finish the matter which would be included 
in the first volume on unintended harms prior to 
the conclusion of the work on the second volume, 
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which, as planned, deals with unintentional harms 
of negligence and related topics. This year the 
Council are submitting for your consideration a 
Tentative Draft of the first Chapter dealing with 
invasions of interests of exclusive possession of 
land. We hope that the Tentative Drafts of the 
remaining matter to be included in the first volume 
of Torts can be submitted next year. The Council 
are also submitting a Tentative Draft of the Chap- 
ter on Liability of Employer of Independent Con- 
tractors. 

“For some time Mr. Bohlen and his Advisers 
have been working on the difficult subject of legal 
cause commonly spoken of as proximate cause. 
They will be able to submit the result of their de- 
liberations to the Council next December. Besides 
the matters just mentioned, the volume on unin- 
tentional harm, as planned, will also contain chap- 
ters on Contributory Fault including such matters 
as are usually called voluntary assumption of risk, 
contributory negligence, imputed negligence. When 
this is done that part of the Restatement which 
deals with what is called mere or ordinary negli- 
gence where the injury done is harm to the person 
will be completed. In order to include the entire 
field of liability for unintended harm the following 
matters will then remain for treatment: First, the 
extent, if any, to which the liability for negligent 
injury to land or chattels differs frém the liability 
for negligent injury to the person; second, the 
extent, if any, to which a greater liability is im- 
posed for ‘reckless’ or ‘wanton misconduct’ than 
for ‘mere’ or ‘ordinary’ negligence; third, ‘ultra- 
hazardous’ activities which though done with every 
practical precaution, are none the less carried on at 
the risk of answering for any harm done thereby. 
It will not, of course, be possible to submit for 
your consideration next year, besides the chapter 
on Legal Cause, all this remaining matter pertaining 
to unintentional harm. It is hoped, however, that 
the remaining work in connection with the prepara- 
tion of the Tentative Drafts of this part of Torts 
will not take more than two years. As planned, the 
last two volumes of Torts will cover Deceit, Def- 
amation and Interference in Business Relations. 

Property 

“We are submitting this year a Tentative Draft 
of the Chapter dealing with Life Estates, this being 
the concluding chapter of the division of the Subject 
relating to Estates which, in connection with the 
introductory matter, is, as. planned, the first part of 
the Subject Property. The Reporter, Mr. Powell, 
has already begun work on Future Interests and a 
group of Advisers is being formed to assist him, 
though it is not likely that we shall be in a position 
next year to submit a Tentative Draft of any part 
of this Subject. 

“As soon as our available funds permit we shall 
form another group to work on that part of the Sub- 
ject relating to Rights and Privileges of the Owner 
of Land as to Physical Use and it may well be that 
prior to the expiration of our work on the First 
Restatement of the Law we shall have a third group 
working on this Subject. 

Business Associations 

“It is a regret that we do not have’a Tentative 
Draft relating to this Subject to submit for your 
consideration this: year. The part of the Subject 


on which we have been working relates to contracts 
for the creation of shares by an organized cor- 
poration which the corporation has no power to 
create at the time the contract is entered into, and 
to transactions for the creation of shares prior to 
the formation of the corporation. An important 
part of the first of these two matters is the applica- 
tion of the rules of contracts pertaining to misrepre- 
sentation and illegality. It was considered best 
to wait until the Council had considered the prin- 
ciples pertaining to both of these matters as pre- 
sented by the group working on Contracts before 
presenting even in tentative form their application 
to situations in which corporations are involved. 

“As I have been acting as Reporter for the Sub- 
ject, the work has necessarily proceeded very slowly 
and this because of the many matters which as Di- 
rector I must attend to. Indeed, I took up this 
work on Corporations in order to ascertain whether 
it was practicable to include a subject which had its 
origin in legislation in the Restatement of the Law. 
We have, I| think, gone far enough to answer that 
question in the affirmative provided the matters 
treated in the Restatement are confined to what may 
be termed the common law which has been built 
up by the decisions of the courts around this type 
of association. Of course, the moment our funds 
permit we shall reorganize the work on the Subject 
so that we may have a Reporter or Reporters 
capable of giving an adequate amount of time to 
their work. As previously explained, this cannot 
be for the next two years. In the meantime, those 
of us who are working on the Subject hope to solve 
the more fundamental questions pertaining to two 
things, namely, what has been described as ultra 
vires and de facto corporations. If this can be done, 
we shall have at least smoothed the way for those 
who will be called upon to do the major part of the 
work on Business Associations. 

Summary 

“The foregoing account of the work done and 
to be done on the different Subjects which we have 
so far undertaken for Restatement enables me to 
say that there is every reasonable prospect of our 
being able to begin the regular publication of the 
First Restatement of the Law in the fail of 1932, 
and thereafter to continue at short and approxi- 
mately regular intervals to issue the remaining vol- 
umes. in the eight years which have passed since 
the work began we have made our quota of mis- 
takes, but we have not made the fatal mistake of 
belittling the seriousness of the work. We know 
that we are in the middle, not at the end of our 
task but that which most heartens us is the grow- 
ing interest of the members of the Institute, of the 
judges and of the leaders of the bar generally. 
There is nothing that has been more helpful than 
the way in which state bar associations and faculties 
of law schools have taken hold of the state annota- 
tions, I shall leave to our Adviser on Professional 
and Public Relations to tell you what has been 
done, confining myself to the statement, that the 
success of the Restatement is in large part de- 
pendent on the willingness of state bar associations 
to make themselves responsible, with the co-opera- 
tion of members of law school faculties, for the pro- 
duction of these annotations so that they can be 
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cularly published in connection with the publica- 
n of the official volumes of the Restatement.” 
Under the head of “Work in Criminal Justice,” 
Lewis spoke of the three matters to be sub- 
tted for consideration at the meeting and an- 
unced that the donation of the Rockefeller 
undation had warranted them in undertaking 
so to produce a Model Act on Double Jeopardy— 
subject involved in conflicting interpretations of 
mstitutional provisions. The Council was not 
ady to submit a tentative Draft at this session, 
ut looked forward to doing so next year. He con- 
luded with the following statement concerning the 
Joint Committee of the American Bar Associa- 
m, the Institute and the Association of American 
iw Schools on the Improvement of Criminal Jus- 
we 


Joint Committee on Improvement of Criminal 


Justice 
“At its meeting last August the American Bar 
Association adopted a resolution authorizing its 


Section on Criminal Law and Criminology to ap- 
point representatives to confer with like representa- 
tives appointed by the American Law Institute ‘on 
lines of possible co-operation for the improvement of 
criminal justice This invitation was accepted and 
action has since been taken to include on the Joint 
Committee representatives of the Association of 
American Law Schools. The Committee, there- 
fore, represents the three principal national organ- 
izations Of Our profession. 

“The discussion which took place at the first 
meeting of the Committee showed that if it was to 
deal adequately with the matter referred to it, it 
must first determine the scope of the term ‘criminal 
justice’ and the nature of the obligation of the 
legal profession as such in respect to its improve- 
ment. Having done this, the Report can deal with 
the respective functions of the American Bar Asso- 
ciation and other bar associations, the Institute and 
the law schools as agencies of the profession in the 
performance of the profession’s obligation to im- 
prove criminal justice and recommend specific 
things that should be undertaken. 

“The appointment of this Committee is a step 
of great importance. In the first place it marks the 
growth of that spirit of cooperation between the 
bar associations, the Institute and the law schools 
which is essential if our profession is to perform 
ces which the public have a right 
to expect. In the second place, the personnel of 
the Committee gives us a right to expect from it 
valuable guidance as to the principles to be followed 
if constructive work for the improvement in crim- 
inal justice is to be done. As now constituted, the 
membership of the Committee represents much of 
the best constructive work in the field of criminal 
law and administration which has been done in the 
last decade. It is the present expectation of the 
Committee to present their Report (it may be fol- 
lowed by other Reports) to the three organizations 
represented next fall.” i 
Report of Adviser on Professional and Public 


those large serv 


Relations 
Mr. Herbert F. Goodrich, Adviser on Profes- 
sional and Public Relations, presented a report deal- 
ing with the “Code of Criminal Procedure,” “Plan 
for Publication! of Restatements,” “Progress in 






State Annotation Work,” and “Professional Infor- 
mation Concerning Institute Work.” On the first 
subject he said, in part: 

“It is not part of the scientific work of the 
American Law Institute to urge the Code of Crim- 
inal Procedure upon legislatures and legislative 
committees. We do not think that the Institute 
should tell states what they should do about crim- 
inal procedure. Such participation in local affairs 
might assist the passage of a bill in a particular 
instance, but in the long run it would tend to 
divert us from the great cause of the improvement 
of the law for which the Institute is organized. We 
will cooperate with the organized bar in any state. 
But the initiative, especially in matters concerning 
legislation, must come from that bar and not from 
the Institute. 

“At the same time, if all this thought and effort, 
which has been given to the Code of Criminal Pro- 
cedure by those in the country who know most 
about it, is to have any effect in improving the 
law, the work cannot stop with the adoption of the 
Code with approval by the Institute. It must not 
be a flower which is born to blush unseen and waste 
its fragrance upon the neglected shelves of refer- 
ence libraries. It is not, as we all know, enough 
to have the best Code that can be drawn up. For 
that Code to become the law there must be a care- 
fully planned campaign for its adoption by a legis- 
lature. 


Program in Connection with Code Suggested 


“This is the kind of situation in which we 
naturally turn for help to our members and to the 
Cooperating Committees of State Bar Associations 
who have been of such tremendous help in every- 
thing which the Institute has been doing. I have 
suggested to the chairman of every Bar Associa- 
tion Cooperating Committee the following program 
in connection with the Code: (1) There should be 
in each state a committee of interested lawyers who 
will assume responsibility for doing whatever 
should be done with the Code in that state. This 
committee need not necessarily be the same com- 
mittee as that very helpful one known as the ‘Co- 
operating Committee.’ The Cooperating Commit- 
tees are functioning splendidly in the matter of 
local annotations and should not be expected to 
assume too great a burden. In many instances the 
members of the Cooperating Committee are lawyers 
who have no expert knowledge of or particular 
interest in Criminal Procedure, except as they are 
generally interested in anything which works for 
the improvement of the law. In such instances a 
special committee on the Code should be appointed 
and the Cooperating Committee has been asked to 
assist in securing the appointment of such a com- 
mittee in each Bar Association. The committee 
chosen should be composed of persons with par- 
ticular interest in the subject of criminal procedure. 
(2) The state committee should decide both upon 
the advisability of present steps to reform the crim- 
inal procedure in the state and the best means of 
effecting that reform. In some states there have 
recently been thorough revisions of criminal pro- 
cedure rules. This is the case, for instance, in 
Louisiana, California and Michigan. In such states 
it would doubtless be undesirable to urge any gen- 
eral change im the rules of criminal procedure at 
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the present time: the question will be whether the 
Institute’s Code has in it any features not contained 
in the local revision that should be brought to 
the attention of the legislature. In other states the 
local political situation or the necessity of getting 
some other piece of work first accomplished may 
make it advisable to defer active effort in securing 
adoption of this Code. In one state an interested 
committee has believed that the establishment of 
a judicial council is immediately more important 
than anything else and that if this could be accom- 
plished other matters could proceed much more 
rapidly. All problems of this type the Institute 
should clearly avoid and the determination of ques- 
tions of when and how should be left to the local 
committee. The main thing is that there be a com- 
mittee of interested persons who have the matter 
definitely in mind. (3) The Institute should assist 
this local committee. It can give information about 
the Code. It can and will send a representative to 
meet with a local bar association and legislative 
committee to explain its provisions. It can send, 
and has in several instances sent, memoranda show- 
ing how the adoption of the Code would change the 
existing rules of criminal procedure in the state. 

“We have on hand, for distribution where it 
would be helpful, several types of information about 
the Code. The first is a small booklet for general 
distribution. It is similar in size to our little 
pamphlet about the Institute called ‘A Short Sum- 
mary of Pertinent Facts.’ This pamphlet is written 
in non-technical language in the hope that it would 
give an intelligent description of the Code to either 
interested lawyers or laymen. Then we have a fair 
sized number of copies of the Code without annota- 
.ions, simply giving the text in official form. Finally, we 
have a large volume which gives the text of the 
Code and all of the annotations revised up to date. 
The annotations give references to analogous statu- 
tory provisions in the present laws of the various 
states. They represent a tremendous amount of 
hard and accurate work. It is obvious that this 
last volume is too expensive to make any general 
distribution thereof. But it can be furnished for 
the information of committees whose interest has 
reached the point of wanting exact technical in- 
formation.” 

Plan for Publication of Restatements 


The plan for the publication of the Restate- 
ments, through a cooperative arrangement with the 
West Publishing Company and the Lawyers Co- 
operative Company, was next set out. Its details, 
as far as they have been determined, have already 
been printed in the JourNAL. Friends of the Insti- 
tute, said Mr. Goodrich, had raised “the very perti- 
nent question whether this arrangement does not 
simply turn over the work of the Institute and the 
Bar Associations to the law publishing houses. The 
question has been honestly and fairly put and 
should be as honestly and fairly answered. That 
our associates, the law publishers, will make a 
fair profit out of this venture we hope and expect. 
They cannot run a business enterprise without 
profit. If there is a profit the Institute will share 
it and the Institute’s share will go back into the 
work of improvement of the law. If there is no 
profit the publishers agree to shoulder the loss. 
Throughout the conduct of the enterprise the Insti- 


tute has a voice as participant. Thus the situation 
is quite different from that between author and 
publisher and the ordinary royaity arrangement. 
We shall be in possession of all the facts. We 
have a voice in the determination of policies. And, 
finally, if our plan does not work satisfactorily we 
can, upon reasonable notice, withdraw and make 
some other arrangement. 

“Many details regarding the operation of the 
American Law Institute Publishers necessarily re 
main unsettled. The exact form and style of our 
volumes have not been finally settled upon, al- 
though a great dea! of work has been done upon it. 
The volumes will have dignity and durability. We 
do not know what the price will be. But we are 
agreed that it will be not as high as we can get, 
but rather as low as we dare make it. In view of 
the great care with which every detail of this plan 
has been thought out and considered not only by 
the Director and myself, but the members of the 
Council as well, we feel confidence in assuring both 
the members of the Institute and our friends in the 
Bar Associations that their contributions, whether 
of legal brains, or money, or both, will be effectively 
used, not to enhance the profit of commercial pub- 
lishers, but in furtherance of our project of improve- 
ment of the law.” 

State Annotation Work 

Mr. Goodrich’s report has this to say on the 
accomplishments and prospects in the State Anno- 
tation Work: 

“We are now getting the benefit of the cumu- 
lative effect of all the work earlier done in the state 
annotation project. It is better understood than it 
has ever been. The work moves forward with in- 
creasing smoothness and understanding in the vari- 
ous states. The methods of organization and doing 
the work vary, naturally, in each state. In most it 
is being done in cooperation with local law schools. 
In others, especially those where there is no law 
school, it is being done by members of the bar. The 
speed of the work, naturally, varies. 

“Since Contracts will not be finished this year, 
as it was at one time thought, there is additional 
time for the preparation of state annotations for 
that subject. Contracts will be the first of the Re- 
statements to appear in official form. The first step 
in the local annotation project, therefore, is to or- 
ganize and complete local annotations for the Re- 
statement of Contracts. Without making estimates 
unduly optimistic it is believed that we are safe in 
saying that we may count upon Contracts. annota- 
tions to accompany the official Restatement upon 
its appearance in the following States: Alabama, 
California, Colorado, Connecticut, Florida, Idaho, 
Illinois, Indiana, Kansas, Kentucky, Louisiana, 
Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, Nebraska, New Jersey, New York, North 
Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, Vermont, Virginia, 
Washington, West Virginia, Wisconsin, Wyoming 
—thirty-six. 

“The states not included in the list are as fol- 
lows: Arkansas, Arizona, Delaware, District of 
Columbia, Georgia, lowa, Maine, Mississippi, Mon- 
tana, New Hampshire, New Mexico, Nevada, Utah 

(Continued on Page 391) 
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Since the t annual meeting there have been 

four changes in the Council of the Institute. 

) our reat regret, as was announced at the last 

eeting, Chief Justice Hughes found it necessary 

to retire and Mr. Thomas J. Parkinson, of New 
ork, was elected to fill his unexpired term. 

Three members of the Council were removed 

y death; John G. Milburn, Henry M. Garwood and 
‘Thomas W. Shelton. Mr. Milburn had been asso- 
iated from the beginning with the movement of 
leas that brought this Institute into being. He 
vas one of the group of lawyers who constituted 
themselves a Committee on the Establishment of a 
Permanent Organization for the Improvement of 
the Law, and was associated with the report sub- 
mitted to the meeting of lawyers held in Washing- 

n on February 23, 1923, which, following its 
recommendation, created the Institute. He was 
me of the original Council of the Institute. He 
ontinued until his death in August, 1930, a mem- 
ber of the Council and Executive Committee. He 
was Chairman of the Ways and Means Committee 
that presented the project of the Institute to the 
Carnegie Corporation, on the basis of which was 
made the generous grant that made our work pos- 
sible. He was indefatigable in his labors 1n our 
behalf, constant in attendance upon the meetings of 
the Institute and of its Council and Executive Com- 
mittee, and unsparing in his devotion to our inter- 
ests. Mr. Garwood was elected to the Council in 
1924, when its number was increased from twenty- 
one to thirty-three. Living in Texas, he could not 
vive intimate attention to the details of our work, 
but he was faithful in his attendance upon the meet- 
ings of the Council and his position and influence in 
the State where he lived enabled him to create and 
stimulate interest in our program in that part of the 
country. Both Mr. Milburn and Mr. Garwood were 
lawyers of great experience, who had won high 
position in their respective communities. As was 
said in the Minute adopted by the Council: “Both 
were men of force and power and authority, and yet 
both exhibited in their manner a gentleness, a 
courtesy, a simplicity and a humor that won friend- 
ship and affection.” 

Mr. Shelton was one of the latest comers into 
the Council. A lawyer in active practice in Vir- 
ginia, he brought to the consideration of the re- 
statements the criticism of a well informed and 
practical mind. He was present and took an active 
part in the meeting of the Council in February last, 
and his vigorous personality at that time conveyed 
no slightest intimation of the sudden death that was 
to overtake him shortly afterwards. 

The vacancy created by Mr. Garwood’s death 
was filled by the election of the Honorable George 
Wharton Pepper, of Philadelphia; that caused by 
the death of Mr. Milburn by the selection of the 
Honorable Charles C. Nott, Jr., of New York; that 
caused by Mr. Shelton’s death by the choice of the 
Honorable Newton D. Baker, of Cleveland, Ohio. 
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All of these elections by the Council hold onlyéuntil 
this meeting and are submitted to you for your 
action. 

This meeting marks the close of the eighth year 
of our existence. Naturally it may be asked if we 
have made as much progress during that period as 
the Bar had reason to expect. 

Let me recall to you the forecasts of those who 
planned this work and sought financial assistance 
for its accomplishment. 

The Council of the Institute, in laying its 
project before the Carnegie Corporation in March, 
1923, stated that it had no desire to minimize the 
labor, time or expense involved in the restatement 
of the law. “As a scientific, constructive legal 
work,” they said, “there has been nothing to com- 
pare with it, not even the work of framing the 
Napoleonic Code, since, under the direction of 
Justinian, the Roman Law was given systematic 
expression.” The Council said that unless the 
work could be undertaken in a large and serious 
way it should not be undertaken at all. They there- 
fore asked the Carnegie Corporation to consider 
making a sufficient appropriation to guarantee the 
continuance of the work for ten years, expressing 
the opinion that that period should be sufficient to 
enable the Institute to issue restatements covering 
a considerable portion of the more important 
branches of the law. The Council also expressed 
the belief that in that period the great value of the 
work could be so demonstrated as to show the 
necessity of establishing the Institute “as a perma- 
nent agency operating to improve the administra- 
tion of justice by making the law clearer, simpler 
and better adapted to the needs of life.” The Car- 
negie Corporation responded to this application, 
also in “a large and serious way,” by appropriating 
to the use of the Institute, for its general purposes, 
the sum of $1,075,000, payment whereof should be 
distributed over a period of ten years, substantially 
at the rate of $110,000 a year, the final payment to 
be made for the first half of the fiscal year 1932-33. 

The Council of the Institute thereupon de- 
termined to enter upon the work of preparing re- 
statements of the laws of Contracts, Torts, Agency, 
Conflicts of Laws and Business Associations. 
Reporters and advisers for these swhjects were 
appointed and the work was commenced. By May, 
1926, there had developed the fact that, as the Di- 
rector reported, the greatest difficulty in the produc- 
tion of any restatement of the law was not so much 
the conflicting decisions between courts, as the 
selection of the terminology, at once clear and ade- 
quate, not merely for the expression of the law of 
any particular subject but for the restatement of 
all subjects. Moreover, from the mere réle of critics 
or advisers, the men assisting the Reporters in 
their work in effect had come to be colaborers with 
them, and the restatements had become products of 
the collaboration of groups. The time spent in con- 
ferences on each subject had lengthened, and the 
result, as the Director reported, was better work 
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on the preliminary drafts—that is, the drafts pre- 
ceding the tentative drafts which are submitted by 
the Council to the annual meeting—more time spent 
in conferences and a greater volume of production. 
In view of this development, and in order to keep 
up the momentum developed and to add other sub- 
jects for restatement, the Council petitioned the 
Carnegie Corporation to readjust its promised pay- 
ments of instalments of the total sum appropriated, 
so as to increase the annual payments and shorten 
the time of final payment. The Carnegie Corpora- 
tion, with generous consideration, granted this re- 
quest and on May 28, 1926, notified us that it agreed 
to an increase of the annual payments for the fiscal 
year October 1926-1927, and for the four successive 
years thereafter, from $110,000 to $140,000, and for 
the first half of the fiscal year 1931-32 the final pay- 
ment of $15,000, which would complete the entire 
payment of the grant on May 1, 1932. 

The Institute thereupon added the subjects of 
Trusts and Property to those restatements of which 
had been undertaken, and appointed reporters and 
advisers to prepare them. The original grant from 
the Carnegie Corporation therefore would have been 
substantially exhausted by the end of the year 1931. 
In order to plan for future work, the Council in De- 
cember, 1929, made a report to the Trustees of the 
Corporation, showing the progress made in the 
work on the restatements and requesting a renewed 
grant large enough to enable us to complete the 
principal subjects of the common law. , 

As reported to the Institute at its last annual 
meeting, the Board of Trustees of the Corporation, 
on February 19, 1930, adopted resolutions express- 
ing its satisfaction at the progress made by the In- 
stitute in its work of restatement of the law, and its 
wish to continue its part toward the accomplish- 
ment of that work. It further resolved to make an 
independent inquiry, by a special committee, into 
the question whether improvements might be prac- 
ticable, either in economy or efficiency, in the work 
of restatement, and, pending the report upon such 
inquiry, the total of the unexpended balance of the 
Corporation, presently available for appropriation, 
amounting to $249,209.40, was set aside so as to be 
available specifically for our undertaking. 

The Special Committee so appointed, on May 
7, 1930, submitted to the Board of Trustees of the 
Carnegie Corporation a Report in which it said: 
“We are happy to be able to report that in our 
opinion the Corporation has good reason for look- 
ing with satisfaction upon the progress which the 
American Law Institute has made in its work of 
restatement of the law, and is wise in wishing to 
continue the part of the Corporation toward the 
accomplishment of that great and important work. 
We believe that the American Law Institute is do- 
ing the work economically and efficiently.” 

The Committee also made certain recommenda- 
tions with respect to the work. The Council of the 
Institute, at its meeting on December 18-21, 1930, 
adopted resolutions recording its appreciation of 
the action of the Trustees of the Corporation in ap- 
pointing a committee to make an independent in- 
quiry into our work on the restatement of the law, 
and our appreciation of the spirit of helpfulness 
which marked all the actions of the Committee; a 











spirit which was manifested in the report submitted 
to the Trustees of the Corporation. 

“It greatly encourages us in our arduous under- 
taking,” said the Council, “to learn that the Com- 
mittee was able to commend the progress we have 
made on the restatement and to declare it to be 
their belief that we are doing the work ‘econom- 
ically and efficiently.’ ” 

The Council also took appropriate action to 
carry out the recommendations of the Special Com- 
mittee, except in particulars specified in the resolu- 
tions where there seemed to be adequate reason for 
a somewhat different procedure. On December 6, 
1930, we were advised by the President of the Car- 
negie Corporation that in arranging our budget for 
1931 we could count on the receipt from the Cor- 
poration of $155,000, and also, for a like sum in the 
calendar year 1932. The matter of financing the 
continuance of our work after 1932 is still under 
consideration. The Director reported to the Coun- 
cil, at its meeting in December last, as follows: 

“The next two years are critical years in the 
work on the restatement. They should witness the 
completion of the subjects, Contracts, Conflict of 
Laws, Agency, Trusts, the greater part of the first 
two volumes of Torts, as well as the beginning of 
the publications of the final volumes of the restate- 
ment. The regular publication of the final volumes 
should not be delayed any longer than is required 
by the necessity for the greatest care and thorough- 
ness.” 

The Director further emphasized the impor- 
tance of seeing to it that before publishing the first 
volume, work on the volumes immediately following 
should be sufficiently advanced to make certain rea- 
sonable regularity of publication. On the whole, it 
appears reasonably certain that, as the Council of the 
Institute stated in its original application to the Car- 
negie Corporation in May, 1923, for aid in carrying 
on its work, within the period of ten years from be- 
ginning its work the Institute will be able to reissue 
restatements covering a considerable portion of the 
more important branches of the law, and we believe 
now, as the Council did then, that within the next 
two years—which will be within the ten-year period 
referred to—the great value of the work will have 
been so far demonstrated as to show the necessity 
of establishing the Institute as a permanent agency 
operating to improve the administration of justice, 
by making the law clearer, simpler and better 
adapted to the needs of life. 

Already, although but one-half of the restate- 
ment of the law of Contracts has been published 
in definitive form, the profession is using our in- 
completed work in increasing measure. 48 tenta- 
tive drafts and 252 Preliminary drafts of Restate- 
ments thus far have been published. 43,233 copies 
of Tentative drafts have been sold to Law Schools 
for use by teachers and students. 27,462 have been 
sold to members of the bar. 

The 252 Preliminary drafts published to May 
Ist, 1931, are distributed among the following sub- 
jects: Agency 38, Business Associations 17, Con- 
flict of Laws 35, Contracts 59, Torts 45, Property 
35, Trusts 23. Both the Tentative and the Pre- 
liminary drafts are being used increasingly by 
teachers, law school students, lawyers and judges. 
They are frequently cited in the opinions of Appel- 
late courts. This use of even the tentative and im- 
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rfect work affords assurance of the general and 
lespread demand for the Restatements and a 
mise of the reception which the completed work 
ll receive at the hands of the legal profession. 
While the immediate and dominant purpose 
the foundation of the Institute was the restate- 
nt of the Common law, this was not its sole ob- 


The Certificate of its Incorporation defines 
particular business and objects to be educational, 
ind are to promote the classification and simpli- 
ation of the law and its better adaptation to 


cial needs, to secure the better administration of 
istice, and to encourage and carry on scientific le- 


il work.” 
At the organization meeting on February 23, 
1923, the late and lamented Governor Hadley 


ffered a resolution 
rompt and care ful 


requesting the Council to give 
tudy to the need and practica- 


ility of a restatement of substantive and pro- 
edural criminal and if found desirable and 
racticable to proceed to such restatement. The 
resolution was not ypted, but one of the earliest 
cts of the Executive Committee was the appoint- 


ent, on May 19, 1923, of a committee composed of 


Governor Hadley, John G. Milburn, and William 
Mikell, to prepare and present to the Council 
draft of a survey and statement on the defects 
criminal justi That committee, after two 
ears’ considerat on April 1, 1925, submitted 
i report to the Council, in which it stated that after 
careful study of all of the data found to exist 


ind making generous allowance for inaccuracies, 
t was convinced that this data showed undoubtedly 
the following facts: 

First, there is m« 
proportion to popul 
or Canada. 

Second, that 
who commit crimes 
ountry as comparé 
tioned. 

Third, a large: proportion of those who are 
prosecuted for crimes in this country escape con- 
viction or punishment than in England or Canada. 

Fourth, viewing our situation from our own 
standpoint and 1 1 comparison with other coun- 


re crime in this country in 
tion than there is in England 


uch larger proportion of those 
are not apprehended in this 
with the two countries men- 


tries, 

1. There are. altogether too many crimes com- 
mitted by those » are not apprehended. 

2. There are altogether too many offenders 
who are not indicted. 

3. There too many indicted who are not 
tried. 


4. Too many of those who are prosecuted are 
not committed and too few are convicted. 

5. Too many of those who are indicted escape 
ysecution or 


conviction, pri punishment in ways 
other than by acquittal. 

The report elaborately reviewed defects in 
criminal justice to causes other than defects in 
law or procedure It also devoted considerable 


space to defects in the law of criminal procedure 
and to the uncertainties and inconsistencies in the 
substantive criminal law in the United States. As 
a result of its studies, the committee recommended: 


first; that the American Law Institute undertake 
a restatement of the substantive law of crimes; 
second, they reported that they regarded a Code 


and desirable 


of Criminal Proce 


ire as prt acticable 





but did not recommend that its preparation be 
undertaken by the Institute under the then exist- 
ing conditions, because a Code of Criminal Pro- 
cedure is primarily legislative in character, rather 
than a restatement of existing law, and the Insti- 
tute was founded and its present funds secured pri- 
marily to make a restatement of the common law. 
The work of preparing a model Code of Criminal 
Law Procedure was however thought to be of great 
and immediate importance. “It is a work” the com- 
mittee said, “which deserves consideration by those 
entrusted with the administration of funds for the 
improvement of social conditions.” The Council 
of the Institute thought the preparation of a Code 
of Criminal Procedure was of immediate impor- 
tance, and being generously provided by the Laura 
Spellman Rockefeller Memorial with funds to 
finance the effort, it appointed Reporters and caused 
such a Code to be prepared. The Code was finally 
approved at the last annual meeting, and has been 
widely distributed. Portions of it have already 
been enacted as law in at least five states. 

It would seem now to be timely to revert to 
a consideration of the primary recommendation of 
the Hadley Committee that the Institute should 
undertake the preparation of a restatement or Code 
of the substantive law of Crimes. 

The Committee on the Establishment of a 
Permanent Organization for the Improvement of 
the Law, in its report, expressed the opinion that 
the two chief defects in American law are its un- 
certainty and its complexity and that the most 
serious consequence of these defects is that they 
create a lack of respect for law, which, “whether 
it has its origin in the law’s uncertainty or in the 
injustice of its provisions, undermines the moral 
fibre of the community.” 

The Hadley Committee expressed a similar 
opinion, but emphasized the fact that a restatement 
or revision of the Criminal law could only remedy 
faults due to defects in the law itself and not 
those due to the human element in its administra- 
tion. Nevertheless they thought that the restate- 
ment of the substantive criminal law in a manner 
to promote its greater certainty, and the produc- 
tion of a model Code of criminal procedure, would 
remove many of the existing just complaints of the 
unnecessary technicalities and delays in the ad- 
ministration of the criminal law. 

No one who follows with any thoughtful at- 
tention the occurrences of our daily lives can fail 
to note the existence of a widespread lack of re- 
spect for law. Many reasons are ascribed for it, 
other than those noted in the reports referred to. 
Probably every class of the Community sees the 
roots of that attitude in the defects of other classes. 
But of the fact there can be no doubt. The Presi- 
dent of the United States, in his inaugural address, 
on March 4th, 1929, declared the most malign of all 
the dangers to self-government today to be disre- 
gard and disobedience of law. “Crime is increas- 
ing. Confidence in rigid and speedy justice,” he 
said, “is decreasing.” That this general disregard 
for law is limited to no one class of laws is 
abundantly established. A survey of crime condi- 
tions in the United States made by a leading In- 
surance Company, as of July Ist, 1930, based upon 
reports from the heads of police departments of 
88 cities, stated that in the previous ten years, 
arrests for crimes such as robbery, burglary and 
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theft had increased 212.04%, violations of traffic 
laws, 334.03% and for intoxication and liquor law 
violations, 161.38%. That Company concluded 
from its investigations that arrests for robbery, 
burglary and theft had increased in percentage 
more than ten times as much as the population; 
for traffic law violations, more than sixteen times 
as much, and because of intoxication and liquor 
law violations, more than seven times as much. 
It notes that the great increase in traffic law vio- 
lations is due to the increase of more than 187% 
in car registrations during the decade and the 
greater stringency of traffic laws. Such facts as 
these challenge the legal profession more sharply 
than any other class of the community, for lawyers 
dominate legislatures, are perhaps more influential 
than any others in political organizations and 
necessarily are in more intimate contact with the 
machinery of law enforcement. They may not have 
the same power in moulding public opinion as in 
earlier times, but they certainly are not without 
influence. There are many signs of an awakening 
to a realization of their responsibility. The reports 
of Judicial Councils, Crime Surveys, Citizens 
Committees and Bar Associations witness to it. 
The matter has got beyond the mere machinery 
of criminal justice. It has become a public habit 
of mind. It is painfully evident in the rapid in- 
crease of juvenile offenders. It is shockingly so 
in the almost jocular current allusions to the pirates 
who prey upon legitimate business by systems 
which have become recognized and classified as 
“rackets.” Perhaps the daily accounts of criminal 
acts which we read in the public press have dulled 
our sensibilities, so that we do not take home to 
ourselves the sinister significance of these constant 
manifestations of contempt for law. 

The particular function of this Institute in this 
matter lies in resort to that purpose expressed in 
its charter, “to secure the better administration of 
justice.” If punishment followed swiftly and cer- 
tainly upon crime, there would be assuredly more 
respect for law. The model Code of Criminal Pro- 
cedure was prepared in the hope that it might aid 
to this accomplishment. Perhaps this Institute 
may not be able to go beyond that. Yet with its 
organization and the technique it has developed, it 
would seem qualified, with appropriate support, to 
undertake such a restudy of the substantive law of 
crimes as was contemplated by Governor Hadley 
in the original resolution offered by him at its or- 
ganization meeting. “No country,” he then said, 
“can view with complacency a continued increase 
in the rate of crimes out of all proportion to the 
increase in population.” The defects in the laws 
of criminal procedure, he admitted, did not con- 
stitute the only cause of the failure to check crime. 
“There is the cause of the inexperienced prose- 
cutor; there is the cause of the inefficient police 
department; there is the cause of the hypercritical 
appellate court; but over and above all that is the 
question as to whether our system of criminal 
jurisprudence is as certain, as definite and as exact 
as it should be. And in challenging terms, 
expressed with an earnestness unforgettable by 
those who heard him, he added that if we should 
fail to respond to that leadership which is now de- 
manded of our profession by the American people, 
if we should not undertake to deal with a situation 
which in his opinion challenged the existence of 


our civilization itself, we should disappoint the 
hopes and expectations of the entire public. There 
has been recently an awakening of the Bar to this 
condition. The American Bar Association at its 
last annual meeting authorized the Chairman of its 
section on Criminal Law and Criminology to ap 
point a Committee to confer with the Institute on 
lines of possible cooperation for the improvement 
of criminal justice. A like Committee was there 
upon appointed by the Council of this Institute 
On December 29-31, 1930, the Association of Amer 
ican Law Schools authorized its Special Committee 
on a Survey of Criminal Procedure and the Ad 
ministration of Criminal Justice to cooperate with 
these Committees. The representatives of the two 
Associations welcomed this cooperation. A Sub 
Committee of the joint committee of the three asso 
ciations mentioned has prepared a draft report 
which is to be considered at a meeting of the full 
joint committee during the period of this meeting 
It is hoped that from this joint committee may 
come a definite plan of action which shall respond 
to the challenge made by Governor Hadley eight 
years ago. 

The time for such action is peculiarly oppor 
tune. The work of the Commission created by 
President Hoover in 1929 to study and report upon 
the problem of the enforcement of laws will come 
to an end with the expiration of the congressional 
appropriation for its work on June 30th, 1931. 
During the two years’ period of its existence, it 
has caused studies to be made by many qualified 
persons into such subjects as Police, Prosecution, 
Courts, Probation, Prisons and Parole, Criminal 
Statistics, Criminal Justice and the Foreign Born, 
Causes of Crime, Cost of Crime and Juvenile De- 
linquency, Lawlessness of Government Officials, be- 
sides the controversial subject of Prohibition— 
public interest in which largely has overshadowed 
any attention to these other topics. Reports on 
the subjects mentioned will shortly be issued. It 
is believed that they will contain much useful and 
accurate information and make recommendations 
of legislative and administrative action which 
should be helpful in the problem of ensuring better 
law observance. 

Two years is all too short a time in which to 
make thorough and searching investigations into 
the effect of law, or lack of law, or into the social 
problem involved in the present unsatisfactory con- 
dition of observance and enforcement of our 
criminal law. It has taken this Institute five years 
of continued effort by highly qualified experts to 
produce a model Code of Criminal Procedure. It 
will require considerable time to probe the various 
causes of the public attitude towards the laws of 
the land and to prepare and submit remedies which 
will withstand the criticism and attacks of those 
affected by them. The work of the National Com- 
mission should be of great value to those who 
undertake such further effort. Indeed, some such 
body as this Institute must undertake the neces- 
sary constructive follow-up work, if the labors of 
the National Commission are to fructify into the 
most useful results. It is my hope that this Insti- 
tute may be enabled to undertake a part at least 
of that task. Of course, no new undertaking should 
be allowed to interfere with the progress of the 
primary work in which we are engaged, namely: 
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preparation of the restatements of the Com- 
m law. All of our energies must be bent to the 
omplishment of that task at the earliest moment 
nsistent with the best scholarship, the greatest 
curacy and the most lucid formulation. 
Such a restatement of the Common law was 
nsidered by Sir Matthew Hale, in the Seven- 
enth Century, to be “a Great and Noble Design 
hich would be of Vast Advantage to the Nation.” 
ut, he wisely said, it was too much for a private 
an to undertake; “It was not to be entered upon 
ut by the command of a Prince, and with the com- 
unicated endeavors of some of the most eminent 
the Profession.” It is being carried on today 
ith the princely aid of a great beneficent founda 
m, by “the communicated endeavors of some of 
the most eminent members of the Profession.” 
That the results will prove “of advantage to 
the nation” is indicated by the increasing use 


which is being made by bench and bar of even 
the incomplete and imperfect: portions of the work 
already published. A study and restatement of the 
substantive law of crimes made with the same care, 
study and thorough consideration as the restate- 
ments of the Common law might in like manner 
prove of great public usefulness. The project 
should be considered with care and should be 
undertaken only if it should not in any way inter- 
fere with the progress of the Common law restate- 
ments; and if it be adequately financed. In all 
these efforts, the lawyers of the country are en- 
deavoring to do their part in the establishment of 
justice and the assurance of domestic tranquility. 
Constitutions and laws are but vain things unless 
back of them lie the determined will of a free 
people to respect and to compel respect for a law 
- the fundamental condition of an ordered social 
life. 





ADDRESS OF CHIEF JUSTICE HUGHES 





OLLOWING the practice happily inaugurated 
Fy my distinguished predecessor, Chief Justice 

Taft, I avail myself of the privilege of extend- 
ing to you a most cordial greeting. Your annual 
consultation is coming to be the spring meeting 
f the American bench and bar. The contagion 
ff your influence has spread, so that the by-prod- 
ucts of your labors may be fully as important as 
their direct results. I am impressed more each 
year with the prodigious character of your task in 
the restatement of the law, as indicated by the 
multiplying drafts and revisions which come to 
my desk. In another sphere of activity, under the 
guidance of your versatile and indefatigable Chair- 
man, there has recently been issued a report ap- 
propriately emphasizing the need of suitable statis- 
tics to record the efficiency or inefficiency of the 
administration of justice. I trust that you may be 
spared the extension of this statistical ingenuity 
to ascertain to what extent the members of this 
distinguished body have actually and adequately 
analyzed and mastered the elaborate legal studies 
which the Institute is putting forth. You are for- 
tunate in your mentors and in these opportunities 
for conference in which their reports and drafts 
are put under the scrutiny of those most competent, 
by reason of knowledge and skill in judgment, to 
criticise them 

In the midst of a task so great as this, there 
may come a time of discouraging reflection upon 
the immense needs of the administration of justice 
and the extreme difficulty of finding a way by 
which human nature in administration can solve 
the problems which it creates. In face of uncer- 
tainties and disappointments, one thing is sure, that 
we cannot afford to take a defeatist attitude. At 
the beginning of our government, how many 
cogent reasons could have been adduced to demon- 
strate the impossibility of welding into a nation 
the various colonies with their divergent interests, 


and how difficult must have appeared the success- 
ful working of a federal government of limited 
powers and the development of public affection for 
that government. How idle it might then have 
seemed to those who were suffering from the re- 
actions of the revolutionary effort to assume that 
a supreme tribunal could possibly render decrees 
that would be accepted by disputing States jealous 
of their prerogatives and asserted rights. The most 
important lesson of the past is ever to strive and 
never to be disheartened because of the immensity 
of a necessary task. The ultimate goal may seem 
ever to recede as we advance, but we press on. 
Your endeavor is to provide a helpful, if not abso- 
lutely authoritative, restatement of the law and 
thus to diminish the area of ignorance and futile 
controversy. While this touches only one of the 
problems of the administration of justice, you have 
stimulated efforts to deal with others. The dis- 
tinctive feature of our day is that through surveys, 
institutes, and judicial councils, we are making an 
exhaustive catalogue of evils. As a result, specifics 
will gradually be found, and at least we have the 
most interesting of all occupations in trying to find 
them. Nor will our expert devotees of research 
stop with the shortcomings of judicial proceedings. 
Eventually even legislative inefficiency may receive 
attention, not simply in the recriminations of polit- 
ical campaigns, or in futile harangues on the multi- 
plicity of laws, but in the intelligent devising of 
improved methods. Studies by institutes of human 
relations may bring us gradually to a better under- 
standing of the way in which laws actually work 
and to more successful adaptations of remedies to 
social requirements. When we consider the forty- 
eight stations devoted to somewhat inexpert ex- 
periments “iipon the body politic, we may marvel 
that the victim of so many operations gets on so 
well. 

In the field of endeavor with which I have the 
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honor to be associated, I am glad to be able to re- 
port a measure of progress. On Monday last, the 
Supreme Court finished the hearing of arguments 
for the Term, and we are now engaged in deciding 
the controversies that have been submitted. We 
are as nearly up to date in the hearing of cases 
on our docket as is practicable. Taking the cases 
that have been argued and submitted on their 
merits, we have disposed of a considerably larger 
number than at the preceding Term. At this 
moment there are only about twenty-four cases on 
the docket (counting as one those cases which are 
brought together as a single controversy) in which 
jurisdiction on appeal has heretofore been noted or 
writs of certiorari have been granted. Of these, 
several are cases in which writs of certiorari were 
granted as late as April, and there is only one case 
in which jurisdiction had been noted prior to March 
of this year, and that case could have been heard 
had the parties been ready. The Supreme Court 
is abreast of its work. 

In these days of surveys and judicial councils, 
the potentiality of the Annual Conference of the 
Senior Federal Circuit Judges should not be over- 
looked. I am anxious that this instrumentality 
should be developed. At the Conference last Sep- 
tember, we had under consideration, in view of the 
congestion in the Federal district courts, the neces- 
sity of obtaining more judges. Here, as in connec- 
tion with other problems, we found, upon examin- 
ation, that we were confronted with a more funda- 
mental question than that of immediate relief. For 
reasons not difficult to understand, there have been 
proposals for the creation, not simply of additional 
judgeships, but of additional districts, involving the 
provision of the offices and facilities essential to 
the equipment of new districts. Instead of dealing 
with this question in a casual and limited way, the 
Conference thought that the time had come for a 
comprehensive survey to ascertain the best means 
of promoting the economical and efficient adminis- 
tration of justice in the federal courts, whether by 
divisions of districts, consolidation of districts, or 
creation of new districts. This question should be 
dealt with in a thorough-going and scientific man- 
ner, so far as is possible in view of the difficulties 
created by local sentiment and tradition. We need 
a competent survey and report. The Conference 
requested the Attorney General to make a study of 
the subject, including the possible consolidation or 
change of existing districts and divisions with esti- 
mates of cost and efficiency, and report to the Con- 
ference at its meeting next fall. 

With respect to the pressure for the creation 
of additional district judgeships, as distinguished 
from additional federal districts, the Conference re- 
ferred to the limitation created by the Act of Sep- 
tember 14, 1922, which created twenty additional 
district judgeships, but with the provision that, as 
vacancies occurred, these should not be filled with- 
out a special act of Congress. Experience has 
shown that the need was not temporary but per- 
manent. Instead of litigation decreasing, it has in- 
creased. It was found that, in every instance but 
one, where a vacancy had occurred, there had been 
no question of the need of continuing the judge- 
ship, but the time involved in getting the necessary 
special act through Congress had caused delay and 
congestion. The Conference, therefore, recom- 
mended that in the fourteen instances of vacancies 


that have occurred or will occur in these judge- 
ships, the limitation should be removed and thes: 
judgeships should be made permanent. The Con- 
gress has not yet acted upon this recommendation 
The Conference of Senior Circuit Judges, afte: 
careful consideration, also recommended additional! 
district judges in five districts, and that no furth 

provision for additional district judges should bx 
made. Save in one instance, the additional judge 
ships thus recommended have not as yet been pro 
vided. There have been, however, three additional 
judgeships provided for other districts. 

The Conference noted the inadequacy of the 
present statistics of the work in the Federal dis 
trict courts, a subject which has recently received 
attention, so far as criminal statistics are cor 
cerned, in the report of the National Comm‘ssio: 
on Law Observance and Enforcement. This re- 
port as you have doubtless noted makes a very 
serious criticism of the criminal statistics published 
by the Federal Government. There are major de 
fects with respect to classification. There are ser 
ious omissions in relation to the disposition of 
cases. The bases selected are such as frequently 
tend to mislead rather than to give an accurate 
view. The recommendation is made that there 
should be a central statistical bureau. The report 
makes it evident as it seems to me that we can ex- 
pect but slight if any improvement in our statistical 
methods unless an adequate organization is main- 
tained for this purpose in the Department of Jus- 
tice, with a supervising staff through which ac- 
curate, comprehensive and uniform statistics can 
be obtained. Pending such an organization, some 
improvement may be possible, but I do not think 
that it will amount to much. It is easy to exagger- 
ate the value of mere compilations of figures as 
to judicial administration, even assuming that they 
are carefully compiled, but there is no reason to 
doubt that we should have access to trustworthy 
information as to the handling and disposition of 
cases so that at least we may avoid inconsiderate 
generalizations and the adoption of unintelligent 
proposals. But ambitious schemes for tabulating 
the work of the federal courts will inevitably fail, 
in my judgment, if they are left to be worked out 
in the various federal districts without constant 
expert supervision, and for that supervision it will 
be necessary to have a central, well informed and 
continuously active agency. 

The Conference of Senior Circuit Judges also 
took into consideration the question of developing 
its work in connection with the administration of 
justice in general, as distinguished from the mere 
consideration of the problem of congestion and the 
need of additional judicial assistance to which the 
Act creating the Conference devotes particular at- 
tention. It has been the practice in respect to the 
matters of congestion, additional judges, etc., as to 
which the Conference has made recommendations, 
to include these recommendations in its report 
which was placed in the hands of the Attorney 
General and embodied by him in his report to the 
Congress. The Conference has sought to avoid 
any question as to the scope of the authority which 
the Congress intended to confer upon the Confer- 
ence, acting as such. And the Conference has 
thought it advisable that there should be an amend- 
ment of the statute creating it so that the Confer- 
ence should be authorized explicity to recommend 
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» the Congress from time to time such changes 
n statutory law affecting jurisdiction, practice, 
vidence and procedure, in the different federal dis- 
rict courts and circuit courts of appeal, as may 
seem desirable. The Attorney General, acting 
ipon the request of the Conference, presented the 
matter to the Congress and bills to carry out the 
recommendation were introduced, but, due, I sup- 
se, to the pressure of legislative work, the bills 
vere not acted upon. I trust that legislation to 
arry out this important recommendation will be 
nacted by the next Congress. If the work of the Con- 
ference is thus developed, I trust that it may be 
possible to secure the general cooperation of the 
bench and bar in a manner perhaps similar to that 
which was successfully followed when the revised 
federal equity rules were adopted. We await with 
keen interest the result of the comprehensive 
survey of the business of the federal courts which is 
being made by the National Commission. 
The more we study the problems of organiza- 
tion and method, and appreciate the necessity of 
improvements in these respects, the more sensible 









we are that such improvements can serve only to 
clear the way for the essential judicial service 
which no sort of mechanization can supply. Un- 
certainties inevitably reside in the countless varia- 
tions of human conduct and disputes will continue 
to arise in a myriad of instances. Somewhere must 
be found the acute, patient and expert analysts of 
facts and the discriminating judgment which not 
merely states but specifically applies the law. For 
this service there is no substitute. Learning, ex- 
perience, intelligence and conscience are the pillars 
of Judicial administration. With these, we may 
measurably succeed, despite many hindrances, and 
without such essential supports, collapse and fail- 
ure are inescapable. The beneficent result of the 
work of this Institute is not simply in drafts or 
projects, admirable as these may be, but in the ex- 
ceptional discipline involved in their preparation 
and discussion. As we seek to improve the meth- 
ods and facilities of our work, we train ourselves 
to a higher degree of competence for the unending 
and inspiring task to which as members of the 
bench and bar our lives are devoted. 
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Regulation of Public Utility Holding Companies 





HE rapid development of the holding and man- 
agement company in the public utility field has 
presented new problems of regulation.’ The 


public service commissions or other regulating au- 
thorities have direct control over the rates, service, 
and in some cases the capital structures of the oper- 
ating companies. Holding and management com- 


panies, on the other hand, do not make rates, nor 
give service to the public, but their charges for the 
service which they give the operating corporations 
in respect to management and financing or for the 
supply at wholesale of gas or electricity, enter into 
the rate. Where a management company like. the 
American Telephone and Telegraph, owning a 
manufacturing company making instruments which 
are sold to the operating telephone companies, has 
a practical monopoly in such instruments, another 
element develops which also raises a question as to 
how far the power of the regulating authority 
should reach Holding-management companies 
usually control operating companies in many states 
and may themselves indeed have no office or rec- 
ords in the states in which their work is done, thus 
rendering the problem even more complicated, since 
the regulating authority cannot control them. Own- 
ing control of the stock of the operating company 


Reg 
Lilienthal, 2 


lation f Public Utility Holding Companies, David E. 
9 Columbia Law Review 404. 
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the holding company is able, it is claimed, to make 
what arrangement it pleases for its services without 
any practical control by the directors of the operat- 
ing companies. They are also able to build up huge 
capital structures based on the earnings of the oper- 
ating companies and have therefore a definite object 
in making those earnings as large as they can pos- 
sibly be and in putting an excessively heavy service 
charge upon them from which to get a part of their 
revenue to pay their interest or dividends. 

In answer to the danger of oppression of the 
public it is said that the regulating commissions of 
the states control the rates and the service of the 
operating companies. They can thus protect the 
public, especially as they may examine manage- 
ment and financing contracts in order to see 
whether their terms are fair and the charge made is 
reasonable. They can do this not through any con- 
trol over the management company, but through 
their control over the public utility whose board of 
directors they can prevent from carrying out an ar- 
rangement which they consider not in the public in- 
terest. This control over rates and service added 
to control over the capital structure of the operating 
company should be amply sufficient in the interest 
of the public. 

The advantage of the holding company is gen- 
erally admitted. The holding company can give 
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management service on a wide scale to a large num- 
ber of operating companies with a more highly 
skilled organization than anyone of them could 
singly command and by combining purchases of 
supplies another advantage is gained. In the elec- 
trical field the holding company controlling a num- 
ber of operating companies and electric generating 
plants, is able to make better arrangements for the 
supply of electricity than would otherwise be pos- 
sible, since instead of depending upon one plant, 
each operating company is able to secure current 
from any one of a number of plants, so that the fail- 
ure of one will cause no delay in service. With the 
great development in the shipment of natural gas 
and the service by long distance pipeline of gas 
from single fields throughout a wide territory, the 
same process of long distance supply of natural gas 
as happened in the case of electricity is evidently 
going on. Service in financing is also an important 
item. Without the aid and the stability which a 
large holding company gives to public utility enter- 
prises it would probably have been impossible to 
achieve the development which has been going on 
and is continuing in this country.” 

The problem then is faced as one of control of 
the holding company. At present opinions are much 
divided as to whether there should be a degree of 
direct control of the holding company or as to 
whether the control of rates and service of the oper- 
ating company is not a sufficient check.* There is 
now but little direct regulation of the holding com- 


pany.‘ The state commission, however, in fixing 


rates of the operating companies, may call into ques- 
tion the fees charged for management or other serv- 
ice by holding companies or the prices at which gas 
or electricity or other supplies are furnished, and 
refuse to include the item as a proper allowance on 
which to fix rates. Having control over the books 
and records of the operating companies, they can 
compel disclosure of the prices paid either for service 
or for supplies and by whom the money was received, 
and will thus normally discover the relation of hold- 
ing and operating companies.* Where the control 
is so great that the holding company is practically 
an operating company, it is even possible for the 
commission to look through the corporate veil and 
to exercise direct control over the operating com- 
pany.* The power to limit the price for services 
and for supplies paid the operating company, being 
based on the right to fix rates and service of the 
utilities company, the courts have in the past lim- 
ited the commission’s power by laying down as a 
test, that the question is whether the value of the 
services to the operating company or the price paid 
for supplies was fair from the point of view of the 
operating company, without consideration of the 
profit or cost of service to the holding company. 
The commission should not, say the courts, put it- 
self in the place of the board of directors of the op- 

2. William E. Mosher, Electrical Utilities, p. 94; Hearings of 
Senate Committee on Interstate Commerce, 70th Congress Ist Session, 
on Senate Resolution 83, p. 255; a v. Illinois Bell Telephone Com- 
pany, 51 Sup. Ct. Rep. 65, Dec. 1, 

8. Should the Utility melding _ ae Be Regulated? Public 
Utilities, February 19, 1931, Debate by Professor James C. Bonbright 
and Martin J. Insull, p. 195. 

4. Law of Utility Holding Companies, David E. Lilienthal, 31 
Columbia Review 194. 

5. Smith y. Illinois Bell Telephone, supra note 2; Proceedings of 
the Academy of Political Science, Vol. XIV, May, 1980, p. 180; United 
States Fuel Gas Company v. Federal Railroad Commission, 278 U. S. 800. 

6. U. S. Fuel Gas Company v. Railroad Commission; Ohio Mining 
Company v. Public Utility Commission, 140 N. EF. 143; 31 Columbia 
Law Review 196. 











erating company and make contracts for them, but 
should only control their contracts to determine 
whether, in view of the services rendered or the 
supplies given, the price was reasonable.’ 

Recently there has been, however, on the part 
of some of the regulating commissions a tendency 
to consider not alone the value of the services t 
the utilities company, but also the cost of the serv 
ices to the holding company and the profit of the 
holding company in determining the fairness of 
these contracts.* A recent decision of the Suprem: 
Court appears to sanction this practice, at least 
where there is a very considerable degree of con 
trol on the part of the supplying or management 
company over the operating company. In consid 
ering the proper allowance for certain services fur 
nished to the Illinois Telephone Company by the 
American Telephone and Telegraph Company as a 
reasonable charge against expense of the Illinois 
company, the Supreme Court said: “We see no 
reason to doubt that valuable services were ren 
dered by the American Company, but there should 
be specific findings by the statutory court with re- 
gard to the cost of these services to the . . . Amer- 
ican Company. Thus the commission may take 
into consideration what would be a reasonable 
profit to the holding company, instead of basing its 
allowance solely on what would be a reasonable 
price for the operating company to pay. Thus, to a 
degree, a direct control over the holding company 
and its operations so far as they relate to its rela- 
tions with the operating company is permitted to 
the commission. Particularly would this be the 
case where the holding company has practically a 
monopoly of the article supplied or is in such a sit- 
uation that the service can be given only through 
it and as a consequence there is no open market but 
rather a monopoly market, and so no means for the 
commission to fix a market price of the article or 
services furnished. 

Under the decisions of the court the state com- 
missions are in a fair way to develop such control 
as is necessary through the fixing of rates, with the 
authority which they now have, and in 1930 it was 
so declared by the National Association of Railroad 
and Utility Commissioners.*° Such, however, was 
not the opinion of the special investigation com- 
missions which reported in 1930 to the legislatures 
of New York and Massachusetts."' In both states 
the legislatures were urged to extend the jurisdic- 
tion of the commission either directly or indirectly. 

Indirectly the existing control over the price of 
services and supplies was strengthened by giving to 
the commissions the right to examine and approve 
contracts in separate proceedings and not as part 
of the rate-making procedure. Where the control 
is exercised as part of the rate-making procedure it 
can only affect a contract already in existence under 
which payments are made or sought to be made. An 
order by the commission to reduce payments may, 
of course, be contested in the courts and the pay- 


ments under the contract continued under an in- 


7. Should the Utility Holding pomeony Be Regulated? Debate 
in Public Utilities, February 19, 1931, p. 2038; 31 Columbia Law Re- 
view 197ss; 29 Columbia Law Review 412. Houston v. Southwestern 
Bell Telephone Company, 259 U. $18. 

8. 81 Columbia Law Review 200. 

9. Smith v. Illinois Bell Telephone, supra note 2 

10. U. S. Daily, December 1, 1930, cited in 31 Columbia Law 
Review 189. 

ll. For brief discussion See The Massachusetts Proposals for 
Public Control, Lewis Goldberg, Proceedings of the Academy of Political 
Science, p. 101ss. 
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nection against the commission during the long 
| slow process of the decision by the courts as to 
reasonableness. Massachusetts’? modifies this 
cedure by requiring that no contract for the salc 
gas or electricity to a public utility company for 
re than two years shall be made, without the 
nsent of the department, unless it contains a pro- 
sion for a review by the department to determine 
price to be thereafter paid under the contract. 
ny contract not containing such a provision is 
id. Consequently, the department under the con- 
tract has the control of the prices to be paid, either 
rough its right to prevent the contract being en- 
tered into in the first place, or through its right to 
t under the clause in the contract between the 
perating and the supplying company. 

New York added to its indirect regulation of 
imilar contracts, together with any other expenses 
y a public utility company, by placing the burden 
‘f proof on a corporation or municipality operating 
1 utility to establish the correctness of the accounts 
n which such outlays and receipts have been en- 
tered, and the commission may suspend a charge or 
redit pending submission of proof by such person, 
orporation, or municipality.** Neither act is lim- 
ted to holding companies, but the new Massa- 
husetts'* control over service contracts applies only 

to contracts with the latter, termed affiliated inter- 
ests. In the review, however, provided by the con- 
tract, the department may not only fix the compen- 
ation to be thereafter paid, but it may further de- 
lare the contract terminated, if the contract price is 
excessive, even if there is no bad faith. 

New York" approaches the subject somewhat 
lifferently. It provides that no service or manage- 
ment contract made with an affiliated interest shall 
take effect unless it is filed with the commission, 
which after investigation and hearing, may disap- 
prove the contract, if it decides that the contract is 
not in the public interest. Thus under these stat- 
ites the public authority is given a control over the 
terms of the contract itself before it takes effect, or, 
under the Massachusetts plan, a continuing control 
over the prices to be paid in a separate proceeding 
under the authority granted by the consent of the 
two parties in the contract and not in the compli- 
ated procedure of fixing a rate into which cost, un- 
ler a contract already in effect, would enter. Its 
ontrol over the contract would then be direct and 
would not be indirect through refusing to allow a 
rate based on the sum paid under the contract. 

This special control in respect to “associated 
interests,” renders necessary the definition of “asso- 
ciated interests.” Here the two states differ some- 
vhat. Massachusetts’* makes an affiliated company 
nclude any corporation, society, trust, association, 
partnership or individual, which controls a public 
utility company, (a) directly by ownership of the 
majority of the voting stock or minority giving sub- 
stantial control, or indirectly by ownership of such 


majority or minority of voting stock of another cor- 
poration or association so controlling such com- 
pany, or (b ) so controlled by a corporation, society, 
trust, association, partnership or individual, con- 
trolling such company, or (c) standing in such re- 

12 Laws of 1930, Chapter 342 

13. Laws of 1930, Chapters 776, 778, 779 

14. Laws of 1930, Chapter 396. 

15. Laws of 1930, Chapters 760, 761 


16. Laws of 1930, Chapter 396. 


lationship to a utility company that there is an ab- 
sence of equal bargaining power between it and 
such company in respect to their dealings and trans- 
actions. In New York the term “affiliated inter- 
ests” includes a corporation or person owning or 
holding directly or indirectly 10 per cent or more of 
the voting capital stock of a utility corporation, and 
further, every corporation or person in any chain of 
successive ownerships of 10 per cent or more of the 
voting capital stock of the utility corporation, thus 
in the case of pyramiding following the ownership, 
so that a corporation at the top of the pyramid 
holding in some way a 10 per cent control of the 
stock of an operating company will be an affiliated 
interest whose contracts are subject to the scrutiny 
of the commission. The legislature, furthermore, 
looked on the other side of the picture, and included 
as an affiliated interest any corporation 10 per cent 
of whose stock is owned by the owner of 10 per cent 
of the stock of the utility corporation, so that if the 
same person or corporation owns 10 per cent of the 
stock of the utility and 10 per cent of the stock of 
another corporation which has itself no interest in 
the utility, the contracts between the two corpora- 
tions will be subject to review by the commission. 
The same is true of corporations which have officers 
or directors in common with the utility company. 
A general clause treats as an affiliated interest every 
person or corporation determined by the commis- 
sion to be exerting influence in conjunction with an- 
other corporation or person with whom there exists 
a relationship through common ownership, or 
through blood, by such action in concert that they 
are affiliated within the meaning of the law, even 
though not one of them alone is so affiliated. 

Thus both states include corporations or per- 
sons which have substantial interests in the utility. 
New York, however, considers that 10 per cent of 
ownership is sufficient to make it necessary that the 
commission have this power of revision of con- 
tracts, whereas Massachusetts is less specific, tak- 
ing as a criterion the fact of holding stock owner- 
ship sufficient to give control. New York expressly 
regulates chains of holding companies and it would 
appear that they would come under the broad terms 
of the Massachusetts statute, but New York takes 
a step further by expressly including as affiliated 
interests any corporations whose officers and di- 
rectors are interlocking. Obviously under the gen- 
eral clauses there will be a wide possibility of re- 
view by the courts as to whether in a particular 
case a holding company in Massachusetts is exer- 
cising substantial control over the utility or is in 
such a position that there is no equal bargaining 
power between it and the utility, and in New York 
whether there is such concerted action as would 
give the commission jurisdiction. By chapter 760, 
which gives to the commission jurisdiction over 
these interests to the extent of having access to 
their accounts in respect to transactions with utili- 
ties and to require reports from the affiliated inter- 
ests in respect to such transactions, New York takes 
a step toward direct control of affiliated interests. 
The investigating commission in New York em- 
phasized the need for information of owners of stock 
in holding companies. The legislature attacked this 
point by Chapter 760 which requires disclosure of 
the identity of holders of voting corporate stock in 
public utility companies, if the holding is 1 per cent 
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or over. This information must be contained in the 
annual reports of the utility and the commission is, 
furthermore, given jurisdiction over holders of vot- 
ing capital stock in a utility to compel disclosure of 
the identity and respective interests of every owner 
of 1 per cent or more of the voting stock of the util- 
ity and may compel disclosure of interests in inter- 
mediate corporations or trusts, either directly, or 
if the information cannot be secured directly, then 
by requiring information from any person or corpo- 
ration who is in a position to give it. 

A few Governors’ messages in 1931" call at- 
tention to the position of the holding company and 
request legislative action. In Oregon Governor 
Meier says that holding companies and interlocking 
directorates are used to confuse financial opera- 
tions, earnings, outlays and other phases of public 
utilities, and he wants the legislature to limit and 
regulate the power to contract between holding 
companies and their controlled operating compa- 
nies. Governor Moody of Texas believes that there 
should be regulation of the situation arising from 
the control of power companies through holding or 
finance corporations; and Governor La Follette of 
Wisconsin calls attention to the situation arising 
from the rapidly increasing inter-connection and 
consolidation of public utilities. Recognizing the 
necessity for consolidation to secure proper service, 
he believes that the existing situation under which 
the management holding company escapes state 
control is unsatisfactory. In lowa, Governor Tur- 
ner recognizes that a new factor has come into the 
public utility field through the pipelines bringing 
gas and petroleum into the state from far distant 
wells. He urges that control be established through 
legislation providing that no franchises shall be is- 
sued without proper regulation. In Illinois, Governor 
Emmerson registers a widely felt apprehension over 
the danger of federal control encroaching on the 
power of the state. If this tendency continues, he 
fears it will “take away from state governments 
many of their rights over utilities within their 
borders.” 

Several bills touching the relations between 
utilities and holding companies have been intro- 
duced into the legislatures of 1931 and one has’ be- 
come law. Kansas"® has adopted a plan similar to 
that of New York, but goes further. The definition 
of affiliated interests is that of the New York law 
and in addition to the review of management con- 
tracts, the law expressly provides that there shall 
be no consideration of the price paid for services or 
for any material or commodity furnished by “a 
holding or affiliated company,” unless there is an 
intemized showing by the operating company of the 
actual cost to the company furnishing the service, 
material or commodity. The Sunflower State sug- 
gests a means of assuring direct control over for- 
eign holding companies. They may not acquire the 
stock or control of “a local operating unit,” either 
directly or through a trustee, without entering into 
an agreement to keep the public service commission 
informed as to transactions between it and the op- 
erating unit, and to submit to the jurisdiction of the 
commission in respect to such transactions. 

Federal regulation is also in the air. The Fed- 





17. Supplement to The United States Daily, February 16, 1981. 
18. Laws of 1930, Chapter 760. 
19. U. S. Daily, March 6th, 1931, p. 1. 








eral Trade Commission is making an investigation 
under a Senate Resolution.*”® Many complications 
are involved in the interstate activities of holding 
companies, as the difficulty of securing jurisdiction 
over a holding company which has no office in a 
state where it may control a number of utilities t 
whom it gives services or sells supplies. Cor 

gressional action in such cases has been urged, but 
is opposed vigorously by the utilities themselve 

and by the state officials,” and Congress does not 
seem to be inclined to accept the jurisdiction, whic! 
might involve a very far-reaching interference i: 
state utility regulation. In the case of the utilities 
the problem would differ from that involved in the 
division of authority between interstate and intra 
state regulation of carriers. The great bulk of th 
telephone business is intrastate; in the gas and 
electric industry the retailing is done almost alto 
gether locally. The interstate question is one of 
transporting and wholesaling to retailing compa 
nies; service contracts apply to work done within 
a state and for local operating companies. If the cost 
to the wholesaling or management company is t 
be considered in passing on the fairness of a price 
charged to an operating company for service or for 
gas or electricity or supplies, there might be a de 
cided advantage in having the question determined 
once for all by a single federal commission rather 
than by each state commission for its own pur- 
poses, with the inherent difficulties of getting the 
records of non-resident holding companies, and of 
allocating overhead and other expenses between the 
operating companies in different states.** Neither 
New York nor Massachusetts has gone very far in 
either direct or indirect regulation of holding com- 
pany relations, but they have definitely faced the 
problem and offer to the other states a step in its 
legislative solution. 

20. Sen. Res. 83, Hearings—note 2 supra. 


21. Op. cit. 
22. Chesapeake & Potomac Telephone Co. v. Whitman, 8 F(2nd) 938 
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Growing World-wide Demand for Channels Makes Necessary a Satisfactory System of 
International as Well as National Regulation—No Coherent Body of Law Represent- 
ing Communications Policy of the United States—Unwisdom of Unrelenting 
Application of Anti-trust Laws to Situation* 





By BetHuet M. WeEpsTER, JR. 
rmer General Counsel of Federal Radio Commission; Member of New York Bar 


N a period of thirty years communication by radio 
with foreign countries, ships at sea, and aircraft 
has become a matter of daily routine. Broadcasts 

of events at home and abroad are a normal source 
of information and entertainment. Because radio 
is so dependable, so commonplace, we tend to forget 
that it is governed by physical laws that limit the 
number who can engage in point to point communi- 
cation and broadcasting. The growing world-wide 
demand for “channels” exceeds the supply—a fact 
that explains the need, and indeed requires, a satis- 
factory system of international as well as national 
regulation. Above all, the scarcity of facilities re- 
juires legislation and administration that will insure 
that the channels available for assignment in the 
United States will be put to the greatest beneficial 
use, 

Although radio communication is carried on 
through an insubstantial medium, the ether, to some 
extent it is subject to economic and legal considera- 
tions that apply to transportation and to communi- 
cation by telephone, telegraph, and cable, as to 
which we have developed relatively stable and ma- 
ture policies and practices of regulation. Any analy- 
sis of present conditions and any attempt to formu- 
late a policy to control the future use of radio should 
involve an examination of our experience in the 
regulation of transportation and wire communica- 
tion. 

If we were concerned only with property rights, 
an inquiry as to the essential nature of the ether 
would be futile; for its availability as a medium of 
communication is the practical equivalent of posses- 
sion, and property which is employed in the process 

f radio transmission or reception has the same 
legal attributes as property otherwise beneficially 





employed. To deal intelligently with the problem 
of regulation, however, it is necessary to define, or 
at least describe, the element we are/attempting to 
idminister and conserve. f 


It is helpful to compare the ether with material 
resources like the mineral reserves and the forests 
which are subject to ownership, exploitation, con- 
sumption, and exhaustion as determined by demand 
and as controlled, to some extent at least under 
enlightened administration, by the public interest in 
conservation. The ether is unlike either of these, 
of course, in that it cannot be reduced to possession, 
and hence is incapable of material waste. Nor is it 
like the air we breathe or the water we drink, for 

*Address de ler the auspices of the American Academy of 
Air Law and t Ss f Law of New York University. 
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these substances are capable of physical waste and 
pollution. Under certain conditions the public lands 
may be appropriated for agricultural, mining, or 
industrial purposes. Running water may be pur- 
chased for power and other beneficial uses. The na- 
ture of the ether is such, however, that it eludes 
satisfactory definition. It is intangible and con- 
tinuous, permeating and surrounding the universe. 
It is circumambient and penetrating, existing every- 
where, in vacuums as well as in space occupied 
by matter, whether gaseous, liquid, or solid. It is 
simply a conception of the human mind which is 
useful to explain the phenomena that permit electro- 
magnetic impulses to be propagated and received 
through space in such a manner as to make possible 
communication by signal or voice. 

To appreciate the need for establishing a sys- 
tem of administration that will provide adequate 
means for selection between competing applicants 
for limited facilities, it is necessary to examine 
briefly the phenomena that render the ether acces- 
sible as a medium of communication. The electro- 
magnetic impulses are propagated in all directions 
from the transmitter as waves (or particles, if one 
accepts the “quantum” theory) having the speed of 
light, about 186,000 miles a second, regardless of 
wave length or intensity. The length of the waves, 
that is, the distance from the crest of one wave to 
the crest of the next successive wave, depends upon 
the frequency with which the electro-magnetic im- 
pulses are propagated, and it is customary to 
specify transmission by referring either to the 
length of the waves in meters or to their frequency 
in terms of cycles per second. Hence we have long 
wave or low frequency and short wave or high fre- 
quency transmission. And because ether waves are 
like light waves (always traveling through space at 
the rate of about 300,000 kilometers a second) it is 
convenient to think of them as a portion of the light 
spectrum, the long or low frequency waves near 
one end and the short or high frequency waves ex- 
tending toward the other end of the spectrum. 

Some of the limitations of radio may be ex- 
plained by reference to familiar electrical phe- 
nomena. The current ordinarily used for domestic 
lighting alternates 60 times a second. Such current 
is described as 60 cycle current, for the movement 
back and forth through the circuit is called a cycle. 
The current which causes radio waves suitable for 
practical use alternates at rates from as low as 
about 10,000 cycles a second to as high as about 
60,000,000 cycles a second. For convenience, the 
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term kilocycle is used, a kilocycle being 1,000 cycles, 
just as a kilometer is 1,000 meters. 

These are facts of controlling importance, for 
the development in the art of communication is 
such that satisfactory reception of signals, mes- 
sages, or broadcasts from more than one station at- 
tempting to use the same frequency, or wave length, 
is impossible. In this sense the ether may be com- 
pared to a region containing a number of parallel 
highways on any one of which collision is inevitable 
if the opposing signals, however weak, are capable 
of detection by the receiving apparatus. Although 
the danger of collision is never wholly absent under 
the circumstances I have stated, if stations assigned 
the same frequency are widely separated geo- 
graphically, and if the ratio of the intensity of the 
desired to the undesired signal is very high, the re- 
sulting interference may not be appreciable, and 
under such circumstances duplication in the simul- 
taneous use of frequencies is frequently practicable. 

Interference of the type just described is called 
heterodyne interference and generally results from 
the interaction in the receiver of signals from sta- 
tions attempting to use the same frequency. In the 
present state of the art it is usually impossible for 
stations to synchronize exactly and their failure to 
do so results in the whistles and howls with which 
we are familiar. Another form of interference, 
called cross-talk, is caused by the limitations of re- 
ceiving sets, which in the present stage of develop- 
ment are incapable of selecting the desired signal 
and excluding signals on closely adjacent fre- 
quencies if the intensity of the latter are strong in 
proportion to that of the former. 

These phenomena are especially significant 
in their application to frequencies above 6,000 kilo- 
cycles, for such frequencies, under certain condi- 
tions, have a world-wide service and interference 
range, while almost all useful frequencies have 
actual or potential interstate and foreign inter- 
ference possibilities. This is a statement in ele- 
mentary terms of the technical basis and need for 
international agreements relating to the use of fre- 
quencies possessing an international effect. The 
latest of a series of such agreements to which the 
United States is a party is the North American 
Agreement of February 1929 relating to the assign- 
ment on the North American Continent (excluding 
Mexico) of frequencies between 1,500 and 6,000 
kilocycles. The next general international con- 
ference will be held in Madrid in 1932, at which 
time the representatives of the United States may 
be called on to show what use is being made of the 
large number of frequencies presumably preempted 
by American registration at the International 
Bureau of the Telegraph Union at Berne, the 
agency through which the parties to the Washing- 
ton Convention of 1927 have agreed to exchange 
advice in such matters. 

The frequencies reserved by treaty and regula- 
tion for use in this country and abroad for broad- 
casting occupy a band 950 kilocycles wide, extend- 
ing from 550 to 1,500 kilocycles. Owing to the need 
for a separation of at least 10 kilocycles between 
assignments in this band, there are only 96 channels, 
or frequencies, available for assignment. To avoid 
interference between American and Canadian sta- 
tions, 6 of the 96 channels have been set aside by 
a “gentlemen’s agreement” for exclusive use by 
Canadian stations, and 11 may be used in both 


Canada and the United States, with severe limita- 
tions on the amount of power used by any such sta- 
tion. No provision has been made for Mexico, and 
recent developments indicate that the United States 
will be forced to relinquish a number of its 90 
channels for use in that country. In Europe certain 
additional frequencies below 550 kilocycles are used 
for broadcasting. A movement to make the same 
or equivalent low frequencies available in this coun- 
try for broadcasting has not gathered appreciable 
strength, chiefly because of the requirements of 
other services and the fact that commercial re- 
ceivers, of which there are more than 12,000,000 in 
use in the United States, have been standardized for 
reception of transmissions on frequencies between 
550 and 1,500 kilocycles. 

In 1926, when regulation under the Secretary 
of Commerce broke down, broadcasting was re 
duced to a condition closely approaching chaos 
The number of stations increased enormously, and 
several stations jumped to frequencies already used 
by other stations in the United States or reserved 
for use in Canada. To some extent conditions have 
been improved by action of the commission created 
by the Radio Act of 1927; but, contrary to the in- 
tention of Congress and against the interest of im- 
proved service, which we had reason to expect, the 
commission has endeavored, by various devices, to 
accommodate some 620 broadcast stations on the 
available channels. In following this course the 
commission has assumed that a great deal of waste 
is a necessary condition, for it is impossible, by di 
vision of time, limitation of power, geographical 
separation, or any other means, to eliminate inter- 
ference between so many stations. Strange as it 
may seem, if there were only 90 full time, non-in 
terfering, high power stations, we should receive 
more satisfactory, dependable service than we do 
at present from 620 stations. 

The need for adequate regulation of stations 
using the high frequency and broadcast bands has 
been indicated. There are international as well as 
domestic reasons for developing a communications 
policy which will insure the greatest beneficial, non- 
interfering use of the limited facilities available to 
the United States. To some extent the number of 
available frequencies is being increased by improve- 
ments in the art which permit closer assignments. 
For example. toward the high frequency end of the 
spectrum, above 1,500 kilocycles, improved methods 
have increased the number of useful channels from 
about 1,260 to about 2,500. In the low frequency 
range, below 550 kilocycles, there are about 700 
available assignments. But the world-wide demand 
for frequencies is so great that regardless of ad- 
vances in the art they must be administered with 
the utmost care if the interests of the public are to 
be sufficiently safeguarded. The applications from 
agencies engaged in transoceanic, domestic, and 
marine communication on a public service basis, 
from agencies seeking assignments for broadcast, 
aircraft, experimental, geophysical, amateur, tele- 
vision, and other purposes call for the assignment 
of a number of frequencies greatly in excess of the 
number available. 


Ii! 


Throughout the civilized world the transmis- 
sion of written or printed communications is a func- 


tion of the state. In most of the countries of 
Europe the governments also provide and operate 
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likewise carrie 


mmunication by telephone, tele- 
In a number of countries com- 
, both telegraph and telephone, 
as a governmental activity, and 
isting is defrayed by a tax on re- 
is country governmental partici- 
ition with respect to communication is limited to 
e mails, exceptii of course, the radio stations 
hich are operated for strictly governmental or 
military purposes and the cable between the United 
States and Alaska and a number of radio stations 
Alaska which are conducted on a public service 
basis. 
Our commu 
sources in oil, tin 


e cost of broad 


eiving sets. In tl 


nications resources, like our re- 
ber, and water power, have been 
wisely under the circum- 
Yet the government 
has reserved a degree of control, and in the sense 
that all the assets of the state may be appropriated 
mental purposes, the facilities of 
communication may, if necessary in the public in- 


surrendered, perhaps 
stances, to private interests. 


for serious gover! 


terest, be reclaimed or taken. 
Just as services supplied locally by private in- 
terests, such as water, electricity, gas, telephone, 


and transportation, are controlled by a system of 
licenses or franchises requiring responsibility to 
local public administrative agencies, so the public 
service companies engaged in furnishing transporta- 
tion, telephone, telegraph, cable, and radio service 
on an interstate or foreign scale are controlled by 
Congress through its administrative agencies. The 
jurisdiction of the Interstate Commerce Commis- 
ailroads was extended by act of June 
18, 1910, to include the telephones, telegraphs, 
cables, and radio if operated on a point to point 
public service basis. The first comprehensive stat- 
ute dealing with radio was enacted in 1912, and 
although it was intended primarily to control radio 
elegraphy it was broad enough in terms to include 
roadcasting and other services which developed 
ater. Under this act the Secretary of Commerce 
was made the licensing authority. By 1927, how- 
ever, radio, and especially broadcasting, had reached 
a stage of development beyond the Secretary’s con- 
trol under the existing legislation, and in that year 
his licensing and regulatory power, as enlarged, was 
transferred to a new agency, the Federal Radio 
Commission. The Radio Division of the Depart- 
ment of Commerce was continued for certain ad- 
ministrative purposes, as it was first planned that 
the commission should become merely an appellate 
body after its first year. But the administrative 
life of the commission was continued from year to 
year, and by act of December 18, 1929, it was given 
an administrative tenure of indefinite length. 

3y February 1887, when Congress first took 
action with respect to the railroads, the transporta- 
tion structure of the country was fairly well crystal- 
lized. This explains in part why features of the 
competitive system were retained. Another ex- 
planation may be found in the fact that the first 
railroad legislation was enacted during the period 
of a reaction against big business which resulted in 
the Sherman Anti-trust Act of 1890. Since that time 
the public has learned that the public interest is not 
always promoted by strict adherence to the com- 
petitive system, and the present plan of control is 
based on highly regulated competition between a 
few large systems of carriers, each to a substantial 


sion over the 1 


t 
} 
I 
] 





extent serving exclusively large sections of the 
country. 

Between the two telegraph systems there is sub- 
stantial competition, subject to regulation by the 
Interstate Commerce Commission as to service and 
rates, although the business of Postal is only about 
16 per cent. of the total and in many places Western 
Union does ali the business. Between the cable 
companies, domestic and foreign, there is very keen 
competition for American traffic. In addition to the 
restrictions otherwise imposed on American cable 
companies, all companies landing or operating 
cables connecting the United States and any foreign 
country must obtain revocable licenses from the 
President, under the Kellogg Act, in which it is 
specified that the rates and service must be reason- 
able. As between Western Union and Commercial 
(Postal), the former does about 60 per cent. and 
the latter about 40 per cent. of the cable business. 

With respect to the telephones, however, the 
anti-trust laws have been specifically suspended and 
the remarkably efficient and complete American 
telephone system has grown into a regulated mo- 
nopoly under a provision which permits the merger 
of competing telephone companies engaged in inter- 
state or foreign commerce upon a finding by the In- 
terstate Commerce Commission that a proposed 
consolidation, acquisition, or control would be in 
the public interest. 

In one sense the Radio Act of 1927 is based 
upon state and federal experience in the regulation 
of utilities, for it provides that licenses will be 
issued only if proposed operations will promote the 
public interest. While the commission has ample 
authority to license and regulate actual operations, 
in other respects it is meagrely endowed. Unlike 
the Interstate Commerce Commission, it cannot act 
on behalf of the public to obtain intimate knowledge 
of and to supervise the features of operation that 
affect the quality of service and the rates. It has 
no authority to allow consolidations that would 
serve the public interest if such consolidations 
would be unlawful under the anti-trust laws. With 
respect to the regulation of point to point com- 
mercial service it divides authority with the Inter- 
state Commerce Commission, and with respect to 
certain administrative functions it shares its powers 
with the Radio Division of the Department of Com- 
merce. 


IV 


There is no coherent, comprehensive body of 
law which one can refer to as representing the com- 
munications policy of the United States. If a well- 
considered and consistent program is necessary to 
the social, military, and economic welfare of a 
modern state, this country is backward and neglect- 
ful. In establishing a machinery and technique to 
promote and control communication we have not 
exhibited the same mastery and resourcefulness 
that have been a feature of our scientific progress. 

But there is evidence of dissatisfaction with 
present conditions. During the 71st Congress the 
Senate Committee on Interstate Commerce heard 
testimony to the extent of about 2,500 pages relat- 
ing to various features of a proposal to establish a 
federal commission on communications—an indica- 
tion of active interest in the subject and a recogni- 
tion of its national importance. To attain unity and 
consistency of control, the Senate bill proposed that 
the Interstate Commerce Commission be relieved of 
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its authority over telephone, telegraph, cable, and 
point to point radio communication and that its 
power to control rates and service be given to the 
new commission on communications. The proposed 
commission would also exercise the licensing and 
regulatory authority of the present radio commis- 
sion. Moreover, a serious attempt was made to 
persuade the Senate committee that it should report 
out a bill that did not carry over the provision in 
the present radio act forbidding merger of the com- 
munication facilities of the Radio Corporation of 
America and the International Telephone and Tele- 
graph Corporation, and that the proposed merger of 
these facilities should be specifically exempted from 
the operation of the anti-trust laws. 

Apart from the primary problem of framing a 
satisfactory policy for the development and control 
of communications conducted on a public service 
basis, it is evident that there is widespread discus- 
sion of broadcasting as carried on as private enter- 
prise in this country. It is said that the number of 
receiving sets in operation in the United States ex- 
ceeds 12,000,000, and in a brief recently filed in the 
Supreme Court counsel for the National Association 
of Broadcasters, an organization representing 136 
out of about 620 broadcasting stations, have as- 
serted that “the United States is immeasurably in 
advance of the rest of the world in per capita owner- 
ship and use of radio receiving sets, and broadcast- 
ing is a far more effective and more popular means 
of mass communication than elsewhere.” One may 


praise many of the performances created and dis- 
tributed by the National Broadcasting Company, 
the Columbia Broadcasting System, and originated 
by some of the chain and a few of the unaffiliated 


stations, and at the same time deprecate legislative 
policy and administrative weakness that permit the 
use of the ether under federal franchise for self- 
advertising stunts, for the sale of quack medicines, 
for the exposition of religious or social creeds in 
which the public generally has no interest, and for 
numerous other purposes which do not conform 
with any reasonable standard of public service. 


V 


I have shown that the public policy of the 
United States does not invariably follow the com- 
petitive principle and that, with respect to public 
service agencies at least, the most economical and 
satisfactory results are frequently obtained under a 
system of strictly regulated monopoly. Railroad 
consolidations are proceeding in that direction as 
nearly as circumstances permit. It is a system 
under which local utilities, such as telephone, water, 
gas, electricity, and tramway companies, have long 
been operated. In the case of the American Tele- 
phone and Telegraph Company regulated monopoly 
is synonymous with good service at reasonable cost. 
That uncompromising adherence to the competitive 
principle is invariably beneficial is disproved by our 
experience in certain industrial fields, and there is 
a movement on foot for legislation which would 
suspend the application of the anti-trust laws when- 
ever it is established that a proposed consolidation, 
acquisition, or arrangement would promote the pub- 
lic interest. The antitrust laws have already been 
rendered specifically inapplicable to certain non- 
competitive arrangements for export trade, for ship- 
ping, and for the marketing of agricultural prod- 
ucts. 

For the present, however, it is doubtful if Con- 


gress will modify existing legislation so as to permit 
complete unification and coordination of all com- 
munication facilities. There is much to be said for 
a system under which telephone, telegraph, cable, 
and radio would be consolidated under the control 
of a single administrative agency given adequate 
powers to supervise all the elements of operation 
that affect the schedule of rates and the quality of 
service. Control of this type would provide the 
United States with the practical equivalent of the 
British merger, under which the communication 
facilities of the Empire, private and public, wire and 
radio, have been placed under central official con- 
trol connected with the post office. 

There are two factors which partially explain 
the hesitation of Congress to follow the enlightened, 
ideal course: First, the present radio commission 
got off to a bad start through the insufficiency of 
the funds provided to carry on its work and through 
the death and resignation of a number of its mem- 
bers. These circumstances, combined with wide- 
spread dissatisfaction with certain of its policies and 
practices, have kept the commission from gaining 
the confidence of Congress. Second, because of sus- 
picion growing out of the fact that the Radio Cor- 
poration of America holds a dominant position with 
respect to patents and manufacturing, Congress has 
been unwilling to suspend the anti-trust laws so as 
to permit the corporation, the largest factor in the 
radio communication industry, to take the next step 
in its development. Congress has thus far been un- 
convinced by the claims of the corporation that it 
was brought into being under the aegis of the Wil- 
son administration to save important inventions 
from passing into British hands and that widely dis- 
tributed and conflicting patent claims would have 
stunted the growth of the art if the corporation had 
not obtained control of sufficient patents to enable 
it and its licensees to manufacture modern ap- 
paratus. 

While these circumstances-explain in part the 
attitude of Congress, they do not justify any further 
delay in meeting the question, how can our 
severely limited radio communication resources be 
most effectively conserved? If total unification is 
Utopian, what immediate steps can be taken to 
enable American radio interests to present a united 
front in dealing with foreign governments and 
monopolies? 

A concrete proposal to unify the communica- 
tion facilities of the Radio Corporation of America 
and the International Telephone and Telegraph 
Corporation in the hands of the latter, subject to 
Congressional approval and control, has béen pre- 
sented. On March Ist the Radio Corporation ad- 
vertised direct service from New York or San Fran- 
cisco to 37 countries. Its marine facilities are 
extensive and unexcelled. In the United States, 
however, it has one circuit between New York and 
San Francisco, and, except for offices at Boston and 
Washington connected by wire with the central 
office in New York, it has no pick-up and delivery 
facilities of its own. The world-wide interests of 
the International Corporation include the Postal 
Telegraph and Commercial Cable Systems, All 
American Cables, and Mackay Radio and Tele- 
graph Company, enterprises that could provide the 
extensive domestic pick-up and delivery facilities 
needed for a greater beneficial use of the Radio Cor- 
poration’s marine and transoceanic circuits. The 
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jected merger of the land line, cable, and radio 
egraph facilities would give the public all of the 
vantages of co-ordinated service, and at the same 
e, if there is fear of monopoly, would preserve 
| intensify competition betwen communications 
mpanies. For if the limited merger is approved, 
International Corporation would still face active 
mpetition from the telegraph and cable system of 
Vestern Union and the telephone (including trans- 
inic and marine radio telephone) service of the 
\merican Telephone and Telegraph Company, not 
mention the air mail. 
Although Western Union has expressed the 
sire and shown the ability to continue to compete 
n the present basis, if Congress should go a step 
irther and permit consolidation of all record com- 
1unication companies, including Western Union, 
there is still some assurance to the public that the 
ompetitive principle would operate to prevent 
abuse. For the American Telephone and Telegraph 
Company is already engaged in the leased wire tele- 
graph business on a large scale, and it is probable 
hat the company will lay a trans-Atlantic cable of 


enormous telegraph and telephone capacity. As- 
suming Congress is unable to maintain rates and 
ervice on a reasonable basis, the ability of the 


lelephone Company to engage in the telegraph and 
able business on an extensive scale is a check 
igainst any possible abuse. 

The of authorizing a completely 
unified, non-competitive communication system, of 
superseding the Interstate Commerce Commission 
ind the Federal Radio Commission by a single 
igency controlling all forms of wire and radio com- 
munication, may be open to debate. But there 
seems to be no good reason for continuing to forbid 
arrangements between radio companies, or between 
radio and telegraph or cable companies, which 
would result in improved service to the public, in 
economies of capital outlay and operating cost, and 
in making available a larger fund under single di- 
rection for the study and solution of the problems 
and the intensive development of the communica- 
tions art. Speaking from his experience as head of 
the government’s coordinated communications sys- 
tem in and to Alaska, on May 18, 1929, Major Gen- 
eral George S. Gibbs made the following statement 
to the Senate Committee on Interstate Commerce: 

My view of it is that what we ought to have is 

t radio companies and wire companies and telephone compa- 
nies, or cable companies, but communication companies, and I 
think we are all going to live long enough to see that come 
ibout. That is inevitable.” 

* * * 


desirability 


“If a communications company such as I visualize and tried 
to describe has at its command or available to it any possible 
means of communication, it has a flexibility and an ability to 
serve the people that it could not possibly have if it is denied 
ertain other forms of communication. That is what I mean.” 

The proposal above referred to for consolida- 
tion of the communication interests of the Radio 
Corporation of America and the International Tele- 
phone and Telegraph Corporation took the form of 
a conditional accord made public March 30th, 1929. 
Consummation of the arrangement presupposed 


enabling legislation which the 71st Congress failed 
to provide, and the accord has been dissolved. In 
the following public announcement jointly issued 
March 6th, 1931, by the two companies, there is, 
however, an 
soundness of the 


of sufficient faith in the 
proposal to justify a reasonable 


expression 


hope that the consolidation can be effected when 
the American people are sufficiently aroused to de- 
mand the legislation which is needed to conserve 
their priceless interests in the ether: 

“The accord made public by the two companies on March 
30, 1929, for the consolidation of their respective communica- 
tion interests when the law permitted, has been dissolved. This 
decision was necessitated by the fact that despite the increasing 
influence of communication mergers in foreign countries and the 
obvious advantage to American communications interests from 
consolidation of their services, no legislative action has been 
taken to eliminate these handicaps or to facilitate the consoli- 
dation. The managements of the two companies have, how- 
ever, in no way altered their sincere conviction, announced in 
their public statement of March 30, 1929, that the unification 
of American record communication services would be to the 
interest of our country and people.” 

I have stressed the proposed merger of the 
communication facilities of the Radio and Interna- 
tional Corporations only because I believe that un- 
relenting application of the anti-trust laws in this 
situation may deprive the public of the benefits— 
economy, flexibility, and dependability—that would 
accrue from coordination. In the interest of greater 
conservation of frequencies and economy and relia- 
bility of operation I should recommend laws that 
would permit any feasible consolidation of radio 
facilities now assigned to shipping companies, the 
press, aviation interests, and oil companies—all on 
a public service basis, subject to strict control by a 
single governmental agency. 


VI 


It is typical of the American genius that it has 
used the apparent weakness of radio, its lack of 
secrecy, as the foundation for the billion dollar in- 
dustry that has developed as a result of broadcast- 
ing. Radio’s unexpected, unprecedented usefulness 
as a carrier of information and entertainment is still 
a cause of wonder and confusion. Many seemingly 
settled institutions of life have come within its in- 
fluence. Education, the press, the church, the the- 
atre, and to some extent business and home life 
have felt its transforming touch. 

In a period of ten years broadcasting has ap- 
peared and developed beyond a stage of convenient 
control. Is it any wonder that our attempts to deal 
with it have led to confusion and disappointment! 
We became gradually familiar with radio as a 
means of point to point communication. In this 
relation it suggested valid analogies, and the eco- 
nomic and legal machinery was adjusted to handle 
it according to established principles. For radio as 
a means of mass communication, however, there 
was no reasonably comparable or helpful precedent. 

These circumstances make it possible, and in- 
deed necessary, for Congress to deal separately with 
the problems of broadcasting. There is no immedi- 
ate need for radical revision of the present broad- 
cast structure, and legislation representing a more 
or less final disposition of broadcast problems 
should be preceded by a period of careful investiga- 
tion of conditions in this country and abroad. 
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element in legal education has not been suffi- 

ciently emphasized. There are three groups in 
the profession which are primarily concerned with 
the problem of what the law student is going to 
do when he starts practicing law. The first of 
these is the practicing lawyers themselves. They 
are interested as a guild in seeing that the new- 
comers to their profession are adequately qualified 
both intellectually and morally to uphold their 
standards and traditions. The second group, the 
law schools, are interested in turning out the best 
possible product for that is their business. The 
bar examiners as an agency of the state represent 
the interest both of the practicing lawyers and of 
the public. It is their duty not only to see that 
those candidates who are admitted measure up to 
the general standards of the bar, but also that they 
meet the independent standard of what the public 
has a right to expect of a lawyer. 

In a way the bar examiners are a connecting 
link between the profession and the law schools, 
because they test the training which has been given 
in the law schools and apply to it the measure of that 
practical knowledge which is required in the pro- 
fession. It is through their agency that the law 
schools are brought to a keener realization that 
their products must have more than a theoretical 
knowledge of law. On the other hand, they are in 
close enough contact with the law schools to realize 
that the most important things those schools do is 
to give their students a sound knowledge of funda- 
mental legal principles and develop in them the 
faculty of logical reasoning, and it therefore be- 
comes the bar examiners’ duty to impress on the 
profession the fact that law school graduates are 
not expected to know all the statutory law of the 
state or to be experts in practice and procedure. 

“A questionnaire was sent out some time ago 
to the board of bar examiners of each state, and a 
summary of the results follows: Number taking 
bar examinations year ending July Ist, 1928, 17,- 
288; 1929, 18,305; 1930, 19,830. Number passing 
during year ending July Ist, 1928, 9,276; 1929, 
9,387 ; 1930, 9,445. Admitted by diploma without 
examination—1928, 617; 1929, 630; 1930, 567. Total 
passing examinations and admitted on diploma— 
1927-28, 9,893 ; 1928-29, 10,017 ; 1929-30, 10,012. One 
interesting fact which inimediately appears is that 
although the number of candidates has increased 
every year for the last three years the percentage 
who pass has become smaller, with the result that 
the number actually admitted has been almost sta- 
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tionary, at 10,000. This figure taken in connection 
with the conservative Martindale count of the num 
ber of lawyers (147,000), is quite significant. Dean 
James G. Rogers, of the University of Colorado 
Law School, in a recent article in the New Yor! 
State Bar Association Bulletin, estimates the prac 
ticing life of the average lawyer at 35 years. Divid 
ing this into the number of lawyers he calculates we 
need replacements to keep our present numbers in 
tact of about 4,500 per year. We are actually get- 
ting 9,500. How many of these go into practice 
and how many into other lines of endeavor we have 
no figures to indicate. 

It is important that bar examiners should know 
the facts in reference to the numbers being ad- 
mitted to the bar, not only in their owu state, but 
also in the entire country. They should also know 
the ratio between the number of law) :rs and the 
number of the general population and what the 
trend is over a period of years. The recson for this 
is not that they should arbitrarily regulate the num- 
ber of candidates they pass by the general situation 
in their state or in the nation, but it is because they 
are the agency closest to the situation and on 
which the bar in general has a right to depend for 
accurate information. 

The number of lawyers shown by the census 
of 1920 was 122,519, or one to every 862 individuals. 
A count of the names listed in Martindale’s legal 
directory in 1926 showed 126,835. This is undoubt- 
edly a conservative estimate. The Martindale count 
of the 1930 directory showed 146,953 lawyers, or an 
increase of 20,000 in four years. It is probable that 
the census figures to be released this spring will be 
considerably above that number. Using that figure 
the population per lawyer is now 837, or one 
lawyer to every 167 families. 

The mechanics of examinations in other states 
will be interesting to examiners. The compilation 
shows that in 38 states only written examinations 
are given, while in the 10 others some oral examina- 
tion is also included, under varying conditions. 
The highest number of subjects given is thirty-one 
and the lowest number is six, while in a number of 
states examination is not given by subjects. The 
total time varies from six hours in Massachusetts 
to fifty-seven and one-half hours in Texas, and the 
passing grade from 55 to 75. 

The number on the board of bar examiners 
varies from three to ten, the average being five. As 
a general rule they are appointed by the Supreme 
Court, although in some cases they are appointed 
by the Governor, and in states where there is an 
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corporated bar generally the appointment is made 
ther through its agency or on its recommendation. 
he length of term of examiners varies from one 





ar to seven, the average being 3.8 years. Only 
a handful of states is there a compensation in 


lt ess of $200 per annum and expenses while at- 
’ nding meetings of the board or examinations. 
An interesting problem which was not touched 
in the questionnaire relates to the number and 


ations. In most states there are 
, one in the spring or summer and 


me of bar exaini 
vO examination 


ne in the late fall or winter. Some states, however, 
ncluding New York and Illinois, give three exam- 
nations per year. The number of candidates of 
ourse has a large influence in this matter. 
ior In twenty-six states the same board makes the 
in haracter examination. It appears from the answers 
22 to the questionnaire that in Georgia, Louisiana, 
id Mississippi, Montana, North Carolina, Oregon and 


yr} Virginia, mere ce 


torneys and one layman, sometimes by Judge of the 


rtificates, sometimes by two at- 





ac 
id local county court and two lawyers, and sometimes 
we by less than these, are sufficient. In Michigan the 
it college recommendation as certified to is accepted 
et and in Minnesota letters and affidavits are asked 
ice for and an investigation is only made where indi- 
iv cated. In a number of other states separate com- 
mittees pass on character, sometimes by one sepa- 
OW rate board and sometimes by separate committees 
id in each county. In Pennsylvania not only do the 
ut local county boards investigate and report to the 
WwW state board, but a statement by the candidate’s pre- 
he ceptor, who has known him during the course of 
he his law study, is also filed. 
his It is readily seen from this summary that the 
m- operation of these boards of bar examiners is far 
on from uniform. Some states are much more ad- 
ey vanced in some particulars than others, while they 
on have comparatively neglected some other detail. 
or By a closer contact between bar examiners the best 
features in each system will become known and the 
us standard of bar examinations over the country will 
Is be improved. 
ral Moreover, the help and advice of this group in 
bt- problems of legal education and admissions to the 
int bar which can be made available through an organ- 
an ization of Bar Examiners is extremely desirable. 
lat As shown from the questionnaire most of the ex- 
be aminers serve with little or no financial reward for 
ire their labors. The sacrifice of time and energy made 
ne by these men is all too little realized and appre- 
ciated. It is a real tribute to the character of our 
es bar that the examiners are almost universally men 
on of sterling character and high attainments, and 
ns that the thought of compensation plays no part in 
a their willingness to undertake this important public 
1S. service. Their experience enables them to bring 
ne light to many of the problems which the field of 
of legal education holds today. 
he These are some of the reasons why a perma- 
ts nent organization of bar examiners seems important. 
he Those examiners who met informally at the time 
of the American Bar Association meeting in Chi- 
Ts cago last August were impressed with this fact, and 
As passed a resolution requesting the chairman of the 
ne Section of Legal Education and Admissions to the 
ed Bar to appoint a committee to arrange for a Con- 
in ference at the time of the 1931 meeting of the 








American Bar Association. This committee has 
been appointed and is composed as follows: Chair- 
man, Philip J. Wickser, Secretary of the New York 
Board of Law Examiners, Vice-Chairman of the 
Conference of Bar Association Delegates, member 
of the Committee of the American Bar Association 
on Co-ordination of the Bar; Walter C. Douglas, 
Jr., Secretary of the Pennsylvania Board of Bar Ex- 
aminers, member of the Council of the American 
Bar Association on Legal Education; Stuart B. 
Campbell, member of the Virginia Board of Bar 
Examiners; Charles P. Megan, member of the IIli- 
nois Board of Bar Examiners; and William EF. 
Hutton, member of the Bar Committee of the Colo- 
rado Board of Examiners. The committee urges 
that plans should be made as early as possible for 
at least one member of each board to be present at 
the Atlantic City meeting. Details in regard to 
that Conference will be announced later. 

The success of the Conference as a permanent 
institution will be indicated in large measure by the 
interest which is shown in the first meeting. A 
permanent Conference of Bar Examiners should be- 
come one of the important meetings held in con- 
nection with the annual gathering of the American 

sar Association. 

Comments and suggestions both on the above 
article and on any subjects which are considered of 
sufficient importance to deserve discussion at the 
Conference of Bar Examiners will be welcomed by 
the above mentioned Committee, and may be sent 
to Will Shafroth, Adviser to the Council of the 
American Bar Association on Legal Education and 
Admissions to the Bar, 730 Equitable Building, 
Denver, Colorado. 
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ARRANGEMENTS FOR FIFTY-FOURTH ANNUAL 
MEETING 





To Be Held at Atlantic City, N. J., on Thursday, Friday and Saturday, 
September 17, 18 and 19, 1931 





Auditorium. This auditorium is the finest 3.50to 4.00 5.00to 6.00 


HH Atsitorium. Thi Atlantic City Municipal Raleigh ......... -1+-A 600to- 7.00 12.00to 14.00 


It Flanders ... Saeed 6.00 to 7.00 10.00to 12.00 


building of its kind in the United States. genes 
will be used for general headquarters purposes, Wiltshire ..... aco: yy be = grote _— 
including registration, meetings of Sections and ,, ali Se eer 
; ; nn ret 5.00to 6.00 10.00to 11.00 
Committees, and for the general sessions of the 3.00to 4.00 5.00to 6.00 
Association. Stanton ae «+  10.00to 12,00 
Section meetings will be held on Tuesday and  penn-Atlantic 3.50to 4.00 6.00to 7.00 
Wednesday, September 15 and 16. Further an- 4.00to 6.00 6.00to 9.00 
nouncement will be made in a later issue of the Kentucky 2.50to 3.00 4.50to 5.50 
JOURNAL. Glaslyn-Chatham 6.00 --- 12,00 “ 
Because of the excellent facilities afforded by Arlington 6.00to 8.00 10.00to 12.00 
the auditorium, headquarters will not be maintained eo 6S 
at any hotel. Arrangements have been made with ae - be py ts oe 
the Atlantic City hotels to provide adequate ac- ens 8.00 sais a bow 
commodations for the members of the Association 3.50 po 4.00 6.00to 7.00 
who will attend the meeting. Reservations in hotels Thurber 2.50 3.00to 5.00 

listed will be made as usual through the Associa- Franklin 


Monticello 


iP m> > rm nn > mm 


Lafayette 


4 


m pe > 


, ; 3.00to 3.50  6.00to 7.00 
tion’s office. Requests should be addressed to the Grossman's .... epee 9.00 to 11.00 16.00to 18.00 
Executive Secretary, 1140 North Dearborn street, Sterling .... ee 6.00to 8.00 12.,00to 14.00 
Chicago, Illinois. The following accommodations > 68.50to 6.00 5.00to 8.00 
are available: New Richmond . = «6 8.50to 4.00 5.00to 6.00 
Rates BY THE Day Devonshire . ee 6.00to 7.00 11.00to 12.00 

BOARDWALK HOTELS Rooms with Private Bath 5 3.50to 4.00 5.00to 6.00 
For 1 Person For 2 Persons fFasthourne ... val oa ... 12.00to 14.00 

Chalfonte-Haddon Hall.... $ 9.00 to $12.00 $16.00 to $22.00 ; : 4.00 ~~ 6.00 to 7.00 
4.00to 8.00 7.00 to 10.00 Clarendon es ane 6.00 to 11.00 to 12.00 

5.00 to 10.00 8.00 to 12.00 "y 3.50 to 6.00 to 7.00 


10.00 to 20.00 16.00to 26.00 . ’ a ‘ 
s Lelz Pare 3.00 to 14.00 
6.00to 16.00  8.00to 18.00 *rstel’s Lelande . o- ~ . hin ean 


Marlborough-Blenheim ..../ 10.00to 14.00 16.00to 28.00 : : : : 9 
. 6.00 to 10.00 8.00 to 20.00 Cheltenham-Revere ......-A -“— ‘ ae 
Presi nig 14.00 to 18.00 Carolina Crest (Continental 
resident 5 (e oo ©6180 <i a 4.00to 5.00 8.00to 10.00 


° ae —aae ! = = 4.00to 6.00 7.00to 8.00 
Ritz-Carlton ..............E 5.00to 8.00 7.00to 16,09 ~Ontinental ...... ee) a hp 
Maples vekcchae ; ; 5.00 to 6.00 


Shelburne ....... ere 5.00to 7.00 8.00 to 12.00 : ; $i Es 
Grand Atlantic .. ee 5.50to 6.50 11.00to 12.00 


Brighton 1 aeee 8.00 to 12.00 16.00to 24.00 ; . ~ 
J ) >. 7.00 

= © «5,00to 9.00 10.00to 18.00 ,. me on lm! TM 

Trexler iavn@eeen 5.00 ; 9.00 to 10.00 


Knickerbocker saad 8.00 to 12.00 12.00to 18.00 . 
2 4.00to 8.00 6.00 to 10.00 : a 3, See oe 
8.00 to 11.00 16.00 to 20.00 Delaware City ai ~ 3.00to 4.00 4.00to 5.00 


5.00 to 7.00 8.00 to 12.00 Louvan..... : ‘wa _ 7.00 
4.00to 7.00 5.00to 8.00 Note: In the list of hotels A stands for the American 
3.50to 5.00 6.50to 10.00 Plan (with meals), E for the European Plan (without meals). 
In addition to the above hotel rooms, all with 
bath, there are available rooms without bath, which 
rooms will be reserved on request. Rates are, of 
$ 7.00 to$ 9.00 $12,00to$15,00 Course, somewhat lower on rooms without bath. 
12.00 to 15.00 To avoid unnecessary correspondence, members 
$F he 6.00to 9.00 are urgently requested to be specific in making re- 
8.00 ..»  15.00to 16.00 quests for reservations, stating hotel desired, num- 
5.00 -+»  9.00to 10.00 ber of rooms required, names of persons who will 
6.00 to 9.00to 16.00 occupy the same, rate, whether European or Amer- 
— 5.00to 9.00 ican plan, and arrival date, including definite infor- 
pa 12.00 to 16.00 mation as to whether such arrival will be in the 
ce 11.50 to 13.00 morning or evening. 


3.50 to 4.50to 5.50 R ceo aT ——— ee ee 
6.00 to 12.00 to 14.00 eservations shou ye made as early as pos- 


3.50 to 7.00to 9.00 sible. 
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RATES BY THE Day 


AVENUE HOTELS Rooms with Private Bath 
For 1 Person For 2 Persons 


Colton Manor 


Galen Hall 
Craig Hall 


Jefferson 


n> > > o> > > > 
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National Conference of Commissioners on Uniform 
State Laws, to Be Held at Hotel Haddon Hall, 
September 8-14, 1931 

The Conference will held in Atlantic City, 
September 8-14, 1931. The sessions will be held at 
Haddon Hall, where headquarters will be main- 


; 


uined beginning Tuesday, September 8th. Appli- 
ations for hotel reservations should be made to the 
Executive Secretary of the American Bar Asso- 


ciation, 1140 Nort! 


nois. 


Dearborn Street, Chicago, IIli- 


“How to Judge a House” 


“Ly \W to Judge a House,” a pamphlet of 
eighty-four pages issued by the U. S. De- 
partment of Commerce, is not a discussion of a par- 
ticular aspect of the judicial function, as some might 
hastily infer from the name. However, it is of inter- 
est to lawyers along with several millions of other 
Americans, and it should be of particular interest 
to those who have to do with real estate matters. 
The pamphlet is a report of a Sub-Committee of the 
National Committee on Wood Utilization, which 
was organized by Hon. Herbert Hoover when Sec- 
retary of Commerce, and of which the present Sec- 
retary of Commerce, Hon. R. P. Lamont, is chair- 
man. 

The report is directed particularly to the 
prospective home buyer and it gives him a mass of 
detailed information, prepared by experts, but writ 
ten in a popular style, which he could probably 
secure from no other source. As the Department's 
announcement of the publication says, it outlines 
“the more important considerations in regard to 
structural features of the average house and its 
planning and design. The book has been prepared 
under the guidance of a sub-committee whose chair- 
man is N. Max Dunning, of Chicago, Fellow of the 
American Institute of Architects. Its membership 
is made up of the leading architects’, builders’, con- 
tractors’, real estate operators’, and consumers’ or- 
ganizations in the country, and represents authori- 
tative and up-to-the-minute information on home 
building and home owning problems. 

“The new book is written in light, readable 
style, and the prospective home buyer is taken on 
a tour of inspection throughout the house—from 
basement to attic. Every important feature of con- 
struction and design is treated in pointing out in 
each instance how to judge the workmanship and 
materials. A special feature of the book is the fact 
that it sets forth short cuts to economy without 
sacrificing good construction and design. 

“*How to Judge a House’ is printed by the 
Government Printing Office, and may be obtained 
from the Superintendent of Documents, Washing- 
ton, D. C., or from the offices of the Bureau of 
Foreign and Domestic Commerce located in the 
principal cities of the United States. The book 
sells for 10c a single copy, $7.00 a hundred, and 
$50.00 a thousand copies.” 

The announcement is signed by Axel H. Ox- 
holm, Director of the National Committee on 
Wood Utilization. 


Binder for Journal 

The JourNAL is prepared to furnish a Binder 
to those who wish to preserve current or back num- 
bers, at a price of $1.50, postage paid. This repre- 
sents merely the manufacturer’s cost plus expense 
of packing, shipping, carriage, etc. The Binder pre- 
sents a handsome appearance and is well made and 
serviceable. Please send check with order to the 


Journat office, 1140 N. Dearborn St., Chicago. 
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ORGANIZING THE AMERICAN BAR 


Matters of organization are occupying 
the attention of the lawyers of the country 
as never before. The last ten years have been 
a period of unusual activity. Many State 
Bar Associations have checked up on their 
organizations and changed them with the 
view of making them more effective and 
more fully representative of the Bar. Many 
local Bar Associations have doubtless also 
adjusted their internal arrangements to new 
conditions. And a number of new organi- 
zations of various kinds have been launched. 
One may say that the idea of a better or- 
ganization of the legal profession is in the 
air—not organization for its own sake but 
because it is recognized that without it the 
new found energy and enthusiasm of the 
Bar will prove a mere useless ferment. 

It would be strange indeed if the na- 
tional organization of the Bar, with its 
membership extending to every state and 
territory, should remain unaffected by this 
florescence of ideas and ideals. It has not, 
as a matter of course. The need of a better 
organization of the American Bar Associa- 
tion on national lines—using of course the 
demonstrated vitality and worth of the 
American Bar Association and the State 
Bar Associations as a basis—has been dis- 
cussed for many years. Though nothing 
tangible may have come of it, yet this long 
period of consideration has not been without 
its advantages. It has made increasingly 
clear the main needs of the American Bar 


as a whole and it has gone far to create a 
general disposition to take steps to meet 
them. It has also left the State and local 
Bar Associations time in which to deal with 
their own immediate problems before joi 

ing in the effort to meet the need for a wider 
and more representative national organiza 
tion. 

That interest in the subject is not al 
together of recent date is shown by the arti- 
cle in this issue in which Dean John H. 
Wigmore gives the substance of a minority 
committee report made about sixteen 
years ago. When Elihu Root’s advice was 
asked as to the plan therein proposed, he 
expressed his agreement with the general 
aims but said he thought it was too early to 
consider the concrete constitutional changes 
therein recommended. The general aims 
certainly remain the same as they were 
then: first, a closer affiliation between the 
American Bar Association and the State 
Bar Associations, thus making the former a 
more representative body; second, greate1 
efficiency in the procedure at the annual 
meeting; third, better means of securing 
the effective cooperation of legislatures and 
public with the Association’s program of 
action. The concrete measures which will 
secure these desirable results yet remain to 
be devised. 

The first of the enumerated objectives 
is that on which the Committee on Coordi- 
nation of the Bar is working at present; and 
there is good reason to believe that if this 
can be attained, the difficulties presented 
by the other objectives will be more easily 
surmounted. A united Bar will, by reason 
of its very unity, have more influence, and 
a united Bar, by reason of its very size and 
responsibility, will be compelled to adopt 
more effective modes of procedure. 

As to the first of said objectives, the 
Committee on Coordination of the. Bar has 
been at work endeavoring to sound the 
sentiment of the Bar of the several states on 
the subject of a closer affiliation and also to 
secure practical suggestions looking to that 
desirable end. But it has also looked over 
the present organization of the American 
Bar Association—and very wisely in our 
opinion—to find what parts of its present 
structure may be utilized, with necessary 
adaptations, to promote the object in view. 
It has fixed upon the General Council as the 
most representative of the organs of the 
Association and made certain tentative sug- 
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tions for a wider basis for the election 
its members, increasing the number of 
meetings, and in general giving it a 
ater share in the work of the Associa- 
n. It also suggests the ease with which 
General Council, by an increase in its 
mbership, could be changed into a sepa- 
te legislative body, in case it should be 
timately thought best to follow in that 
spect the model of the American Medical 
ssociation. 
The tentative proposal as to the Gen- 
il Council is certainly worth serious con- 
ideration. In the first place, it affords an 
portunity for the Association to put into 
ect within its existing organization those 
presentative principles which are gener- 
lly accepted as sound. The Council is the 
lost representative of the Association’s 
rgans today, but it can be made more rep- 
esentative still by giving the entire mem- 
bership of the American Bar Association in 
ach State a voice in their selection. And 
t can be made more useful still by giving 
t a larger share in the deliberations and 
lecisions of the Association. It has demon- 
trated its vitality by the character of the 
en who have regarded service on it as an 
onor, but particularly by the fairly recent 
movement within that body to find ways 
nd means of rendering greater service to 
the profession. Of all the waste of which an 
organization can be guilty, the waste en- 
tailed by failing to utilize to the utmost the 
ibility, character, willingness and disinter- 
estedness of an official group is perhaps the 
most inexcusable 
To seize the opportunity for wise action 
that lies nearest is the best way to prepare 
for the successful execution of wider plans. 


COLLECTING THE EXPERIENCE OF 
YOUNG LAWYERS 


The questionnaire of the Association of 
the Bar of the City of New York, sent to 
the eight thousand and more lawyers who 
have been admitted to practice in that city 
since 1925, deals with an interesting but 
statistically unreported field. The Associa- 
tion is seeking to learn the income which 
these late additions to the Bar are earning, 
their general experience since admission, and 
whether they intend to continue in the prac- 
tice. The questionnaire was sent out by the 
Law Department of Columbia University, 








which is acting for the Association in this 
piece of research work. 

The information thus secured ought to 
furnish the answer to many questions which 
the prospective law student and his adult 
advisers are accustomed to ask. If it appears 
that, on an average, the earnings after five 
or more years of effort do not measure up to 
the rosy expectations of most young men 
who are contemplating study for the Bar, it 
is a good thing for them to know the facts 
when making the first momentous decision. 
If the figures show that a goodly percentage 
fall by the wayside during the first lap of 
the race, some of those who have some alter- 
native pursuit in mind may be more inclined 
to take their chances in another field. If the 
report of professional experience during this 
period shows not only a small proportion of 
“beer and skittles” but also a good deal of 
really “hard sledding” for most of them, the 
less stout-hearted among the prospective 
students may profit by the warning. 

It is generally admitted that the profes- 
sion is over-crowded, and the statistics avail- 
able indicate that conditions in this respect 
are likely to grow worse, unless some rem- 
edy is found. Ina brochure issued in March 
by Mr. Will Shafroth, Advisor to the Ameri- 
can Bar Association’s Council on Legal 
Education, it is stated that the best estimate 
of our present legal population runs between 
150,000 and 160,000; and it is further esti- 
mated that more than double the number 
required to keep the Bar up to its present 
numerical strength are being admitted every 
year. Mr. Shafroth adds that “while in- 
creased requirements of general education 
and legal training are not indicated as a 
solution to the problem of the over-crowding 
of the Bar, at least that condition has called 
attention to these essentials.” 

Since the movement for higher stand- 
ards and greater assurance of good char- 
acter and fitness does not promise to help 
greatly in solving the growing problem of 
over-crowding, it is necessary for the Bar 
to look for help in other directions. And 
without waiting for more elaborate remedies 
—if such can be found—the Bar can perhaps 
do something by simple dissuasion of the 
more unfit, backed by the evidences of what 
the young lawyer may expect to have to con- 
front in his early years. The information 
elicited by the questionnaire of the Associa- 
tion of the Bar of the City of New York may 
supply some pertinent arguments. 

















REVIEW OF RECENT SUPREME COURT DECISIONS 





Extent of Jurisdiction of Bankruptcy Court over Bankrupt—Conditions Necessary to 


Create “Common Arrangement” 


between Rail 


and Water Carriers — Payment of 


Freight Charges by Check—Power of Interstate Commerce Commission to 
Authorize Construction of New Line—Review of Orders of Commis- 
sion—Proof of Damages Resulting From Violation of Sherman 


Anti-trust 


Act—Discrimination in Movement of Railroad 


Private Cars, Etc. 





By Epcar Bronson TOLMAN* 


Bankruptcy—Extent of Jurisdiction of Bankruptcy 
Court Over Property of Bankrupt 

After a bankruptcy court has acquired jurisdiction of 
a bankrupt’s estate and a referee’s order requiring sale of 
all the bankrupt’s property has been entered, but before 
steps have been taken by the trustee to sell land belonging 
to the estate and located in another judicial district, a court 
in the latter district cannot proceed to order a sale of such 
land in a suit to foreclose a mortgage thereon. 


Isaacs v. Hobbs Tie & Timber Co., 
332; Sup. Ct. Rep., Vol. 51, p. 270. 

This opinion, delivered by Mr. Justice Roserts, 
dealt with the extent of the jurisdiction of a bankruptcy 
court over a bankrupt’s estate. The question involved 
was certified to the Supreme Court in the following 
terms: 

“After the bankruptcy court has acquired jurisdiction 
of the estate of the bankrupt and the referee therein has 
entered an order requiring sale, by the trustee, of all of 
the property of the bankrupt but before the trustee has 
taken any steps to sell land (part of such estate) entirely 
located in another judicial district, can a suit to foreclose 
a valid mortgage thereon be commenced and an order of 
sale thereunder be made over the objection of the trustee, 
by the court of the latter district?” 

It appeared that the adjudication of bankruptcy 
had been made in the Northern District of Texas, and 
that the estate included land in the Western District of 
Arkansas. Thereafter the appellee brought suit in a 
state court in Arkansas to foreclose a mortgage on the 
land in Arkansas. The trustee and the bankrupt were 
named defendants, and the former appeared and re- 
moved the cause to the Federal District court in that 
District. After removal the trustee filed an answer set- 
ting up, among other things, his right and title as trus- 
tee, the fact that the land had been scheduled as an 
asset of the bankrupt, that the bankruptcy court had 
authorized him to sell the land and that there was an 
equity in it above the amount secured by the mortgage. 
He prayed that the court should refuse to order a sale 
of the land for want of jurisdiction. The court, how- 
ever, on motion of the plaintiff entered a decree of 
foreclosure and sale, with a proviso that any surplus of 
the purchase-money should be paid to the trustee. 

In reversing this decree the Supreme Court took 
occasion to describe the extent of the bankruptcy 
court’s jurisdiction. In this connection Mr. Justice 
ROBERTS said: 

Upon adjudication, title to the bankrupt’s property 
vests in the trustee with actual or constructive possession, 
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and is placed in the custody of the bankruptcy court. 
The title and right to possession of all property owned 
and possessed by the bankrupt vests in the trustee as of 
the date of the filing of the petition in bankruptcy, no 
matter whether situated within or without the district in 
which the court sits. . It follows that the bankruptcy 
court has exclusive jurisdiction to deal with the property 
of the bankrupt estate. It may order a sale of real estate 
lying outside the district. When this jurisdiction has 
attached the court’s possession cannot be affected by actions 
brought in other courts. This is but an application of 
the well recognized rule that when a court of competent 
jurisdiction takes possession of property through its 
officers, this withdraws the property from the jurisdiction 
of all other courts which, though of concurrent jurisdic- 
tion, may not disturb that possession ; and that the court 
originally acquiring jurisdiction is competent to hear and 
determine all questions respecting title, possession and con- 
trol of the property. Thus, while valid liens existing 
at the time of the commencement of a bankruptcy proceed- 
ing are preserved, it is solely within the power of a court 
of bankruptcy to ascertain their validity and amount and 
to decree the method of their liquidation. 
The Court then called attention to the practice 
usually adopted by trustees of enjoining foreclosure 
proceedings, after there has been an adjudication of 
bankruptcy, but pointed out that there is no reason why 
the foreclosure may not be stopped by pleading the 
bankruptcy adjudication in abatement, as was attempted 
here. 
In conclusion, 
waived the exclusive 
court was discussed. 
Appellee asserts that inasmuch as the appellant re- 
moved the cause into the Federal Court he waived any 
lack of jurisdiction in that court and estopped himself to 
set up exclusive jurisdiction of the bankruptcy court. There 
is no merit in this contention. The jurisdiction in bank- 
ruptcy is made exclusive in the interest of the due ad- 
ministration of the estate and the preservation of the rights 
of both secured and unsecured creditors. This fact places 
it beyond the power of the court’s officers to oust it by 
surrender of property which has come into its possession. 

Indeed, a court of bankruptcy itself is powerless to 
surrender its control of the administration of the estate. 
: The action of the trustee in removing the cause 
could not, therefore, divest the Texas District Court of its 
jurisdiction. 

The case was argued by Mr. William R. Watkins 
for the appellant and by Mr. John R. Duty for the 
appellee. 


a contention that the trustee had 
jurisdiction of the bankruptcy 


Carriers—Interstate Commerce Act—Regulation of 
Rates for Shipment by Water 

The provisions of the Interstate Commerce Act requir- 

ing carriers subject to it to file tariffs with the Interstate 

Commerce Commission are not applicable to independent 

water carriers. No common arrangement between a rail 
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rrier and a water carrier is shown, making the latter sub- 
t to the Act by virtue of Section 6(1)a, where the two 
urriers pursue practices for the convenient interchange of 
freight, but are not subject to common control or manage- 
1ent, do not operate under through or joint rates, have no 
greement or custom relating to the division of rates, and 
each transports the freight over its own route under a 
separate bill of lading 


United State Munson Steamship Line, Adv. 
yp. 472; Sup. Ct. Rep., Vol. 51, p. 360. 

This case arose in a proceeding brought by the gov- 
rnment, at the request of the Interstate Commerce 
ommission, for a mandamus to compel the respon- 
lent, a steamship line, to file schedules covering rates 
ind charges for transporting goods by water from Bal- 
timore to ports in Florida. The theory upon which 
t was sought to maintain the action was that the goods 
were being transported partly by rail and partly by 
water under a common arrangement for continuous 


irriage and shipment, so that it was subject to the 
Interstate Commerce Act, under Section 6 (1). The 
steamship line contended that the transportation by it 
was an independent water shipment, with respect to 
which tariffs need not be filed. 

The trial court directed a verdict for the respon- 
lent, and entered judgment accordingly. This the cir- 
cuit court of appeals affirmed. On certiorari the judg- 
ment was affirmed by the Supreme Court in an opinion 
by the Cu1eF JUSTICE 

From the facts stated in the opinion it appears that 
the steamship line accepts goods from rail carriers at 
Baltimore and carries them to Florida ports. The move- 
ments are not covered by through bills of lading or 
under joint rates, and there is no division of rates be- 
tween the steamship line and rail carriers. The goods 
are shipped to Baltimore in care of, or with directions 
to notify, the steamship line, and the name of the ulti- 
mate consignee in Florida is noted on the rail bill of lad- 
ing. That bill, however, shows Baltimore as the desti- 
nation of the shipment, and the shipper sends it to the 
steamship line with instructions as to the ultimate con- 
signee. The rail carrier notifies the steamship line of 
the arrival of goods, and the steamship company noti- 
fies the rail carrier on what ship the goods will be 


transported. The goods are then delivered to the 
steamship line which pays the rail carrier’s charges and 
issues its own bill of lading to the shipper, specifying 


its own charges for the water transportation. On de- 
livery in Florida the steamship line collects its own 
charges and the rail charges which it has advanced, not 
as agent for the rail carrier or under any agreement 
with it, but because it has advanced them as an inci- 
dent to its contract with the shipper. 

On this state of facts the issue involved was re- 
duced to the narrow question whether the transporta- 
tion was partly by rail and partly by water under a 
“common arrangement” for continuous carriage, it 
being conceded that there was no common control or 
management between the parties involved. 

The terms of Section 6 (1) (a) and its bearing 
here were stated the opinion, as follows: 


The provision of section 6 (1) of the Interstate Com- 
merce Act applies t mmon carriers as these are described 
in section 1 of that Act, and the particular description 
with which we here concerned is found in subdivision 
(1) (a) of that section relating to common carriers en- 


gaged in 
“(a The transportation of passengers or property 








wholly by railroad, or partly by railroad and partly by 
water when both are used under a common control, man- 
agement, or arrangement for a continuous carriage or 


shipment.” 
** * 


It is apparent that a mere practical continuity in the 
transportation is not enough, as the question under the 
statute is not simply whether there was a continuous car- 
riage or shipment, but whether that carriage or shipment 
was pursuant to a common arrangement. The provision of 
the statute, expressing a distinction in the policy of the 
Congress with respect to water transportation, clearly indi- 
cates that it is permissible for a water carrier, receiving at 
its port a shipment which has been carried by rail from an 
interior point, to keep its own carriage distinct and 
independent. While a common arrangement may exist 
without the issue of a through bill of lading or any par- 
ticular formality, it is not to be inferred from circum- 
stances which are entirely consistent with the independence 
which the statute recognizes. In this instance, the facts 
show that the respondent undertook to maintain its own 
carriage as distinct and independent by having its separate 
contract, its independent rate, its direct instructions from 
the shipper as to its own transportation. The fact that 
the respondent advised the rail carrier of the sailings of its 
ships, the place where goods would be received, and the 
amount of its charges for the water transportation, mani- 
festly did not constitute a common arrangement with the 
railroad for that transportation. The respondent could take 
delivery and pay the rail charges upon delivery without 
sacrificing its right to make, as it did make, its own 
separate contract directly with the shipper pursuant to which 
the goods were received and the payment made. The Gov- 
ernment stresses the fact that circulars were issued by the 
railroads as to the respondent's method of shipping and that 
shippers were generally informed as to the way in which 
shipments from interior points destined to Florida ports 
would be handled. But this information merely gave the 
facts and did not alter the transaction. The respondent 
did not forfeit its independence merely by making its 
service convenient, still less by advising both the railroads 
and shippers of the terms of its service. 


The case was argued by Assistant Attorney Gen- 
eral John Lord O’Brian for the petitioner and by Mr. 
W. Colvin Chesnut for the respondent. 


Carriers—Freight Charges—Payment by Check 

The Interstate Commerce Act does not prohibit the 
payment of freight charges by check drawn on a going bank 
and payable on demand, in accordance with the prevailing 
business custom. A carrier receiving such a check cannot 
maintain an action to recover the freight charges, after its 
failure to present the check promptly so that the bank 
failed before the check was presented and paid. 

Fullerton Lumber Co. v. Chicago, Milwaukee, St. 
Paul and Pacific R. R. Co., Adv. Op. 292; Sup. Ct. 
Rep., Vol. 51, p. 227 

The suit considered in this opinion was brought 
in a federal court by the Chicago, Milwaukee, St. Paul 
& Pacific Railroad Company to recover freight charges 
on a shipment of coal. The defendant pleaded pay- 
ment, and proved that it had delivered to the railroad 
company a check on a local bank, in payment of the 
charges ; that the carrier had delayed in presenting the 
check for payment, and that meanwhile the bank failed. 
The trial court ruled that payment of the carrier’s 
charges is required to be paid strictly in currency, un- 
der the Interstate Commerce Act, and that the defend- 
ant was liable even if the carrier’s failure to receive 
payment was due wholly to its own negligence, and 
judgment went for the carrier. The Circuit Court of 
Appeals affirmed the trial courts’ judgment. 

On certiorari this was reversed by the Supreme 
Court in an oninion by Mr. Justice Branpets, who 











382 





AMERICAN Bar ASSOCIATION JOURNAL 











explained that the statute does not preclude payment 
in accordance with the prevailing usage of business. 

It has long been settled that payment of a carrier’s 
charges must be made in money; and that the payment 
must be cash as distinguished from credit. The purpose of 
the requirement is solely to prevent rebates or unjust dis- 
crimination and to ensure observance of the tariff rates. 

The Interstate Commerce Act does not in terms 
prescribe that the charges shall be paid in money; that is, 
in coin or currency. There is no reason for denying to 
the parties the convenience and safety incident to making 
payment, in accordance with the prevailing usage of busi- 
ness, by means of a check payable on demand drawn on a 
going bank in which the drawer has an ample deposit. 

Whether in the case at bar the defendant is liable 
depends, not upon any provision of the Interstate Com- 
merce Act, but upon the rules of law generally applicable 
to payment by check. These, and other questions which 
have been argued, need not be considered by us. 

The case was argued by Mr. Stanley S. Gillam for 
the petitioner and by Mr. A. C. Erdall for the re- 
spondent. 


Railroads—Power of Interstate Commerce Com- 
mission to Authorize Construction of New Line 

Under Paragraph 18 of Section 1 of the Interstate 
Commerce Act the Interstate Commerce Commission has 
power to grant a certificate of public convenience and ne- 
cessity for the construction of a new line of railroad, upon 
the ground that the new line will enable the railroad con- 
structing it to continue to compete with other railroads, on 
tolerable conditions, for traffic in which it has previously 
had a share. 

Chesapeake & Ohio Railroad Co. v. United States 
et al., Adv. Op. 445; Sup. Ct. Rep., Vol. 51, p. 337. 

This opinion dealt with an appeal from a decree of 
a district court dismissing a bill brought to annul por- 
tions of orders and a certificate issued by the Interstate 
Commerce Commission relating to the construction of 
lines of railroad in West Virginia. 

The Guyandot & Tug River Railroad Company, a 
subsidiary of the Norfolk & Western Railway Com- 
pany, both referred to as the Norfolk, The Virginian 
Railway and one of its subsidiaries, and the Chesapeake 
& Ohio Railroad Company made applications to the In 
terstate Commerce Commission for certificates author- 
izing extensions of their lines, and all of the applica- 
tions were heard together and were disposed of by the 
same report and order. The application of the Vir- 
ginian was granted, for authority to construct its line 
from Ittman to Gilbert, and the Norfolk was granted 
authority to build between Gilbert and Wharncliffe. 
Authority for the construction of other lines was denied. 

The Chesapeake sought to annul the orders 
granted upon the ground that they were not supported 
by the evidence and upon the ground that the construc- 
tion of the line, between Gilbert and Wharncliffe was 
shown to be contrary to the evidence and to have been 
authorized on an erroneous theory of law. In this con- 
nection it urged that the only finding supporting the 
order was that construction of the line will enable the 
Norfolk to compete with it for westbound traffic moving 
over the Virginian from Gyandot Valley and will 
sure competitive service to the west to coal operators 
on the Virginian. It asserted that the Commission is 
not authorized to grant a certificate of public con- 
venience and necessity upon the naked finding that com- 
petition between carriers and competitive service to 
shippers will result. 

The geographic and traffic relationships which the 
railroads bear to each other are described in the opin- 









ion. It will suffice here to mention that they have bee 
competing carriers of coal in the district for a lor 
time, and that the tonnage controlled by the Virginia 
is about 1/7 of that of the Norfolk and that of tl 


latter about 60% of that of the Chesapeal 
The construction of the Gilbert-Wharncliffe | li: 
by the Norfolk will enable it to compete wit 


the Chesapeake for westbound traffic originati: 
on the Virginian, and will give the latter 
independence in respect of such shipments, and w 

enable it to compete with the Chesapeake on tolerab 
conditions. The construction of a line of the Virgi 
ian from the upper Guyandot to a connection with tl 

Chesapeake at Gilbert would improve the position of 
the latter in respect of westbound movement of co: 
originating on the Virginian. 

In stating the case, Mr. Justice BuTLEeR who cd: 
livered the opinion of the Court, summarized the effect 
of the Gilbert-Wharncliffe line as follows: 

The construction of that connection cannot reasonably 
be regarded as an intrusion by the Norfolk into territory 
already being well-served by the Chesapeake. On the con 
trary the Norfolk already hauls about four-fifths of the 
Virginian’s westbound coal. By this relatively short con- 
nection, it will be able to give a better outlet for that 
traffic, to make substantial saving in the cost of handling, 
and to remain in position, at relatively slight disadvantage, 
to compete for traffic in which it long has had a large 
share. And shippers will have the benefit of such competi- 
tive service. 


great 


The contention of the Chesapeake, that the Trans 
portation Act does not authorize new construction for 
the purpose of continuing such competition, was then 
considered. The Act, Section 1 (18) forbids the con- 
struction of new lines until a certificate of public con 
venience and necessity has been granted by the Com- 
mission. Section 1 (20) authorizes the Commission to 
issue or to refuse to issue the requisite certificate, or to 
issue it for a portion of the line, and empowers the 
Commission to attach to the issuance of the certificate 
such terms and conditions as in its judgment the public 
convenience and necessity may require 


There is no specification of the consider ations by which 
the Commission is to be governed in determining whether 
the public convenience and necessity require the proposed 
construction. Under the Act it was the duty of the Com- 
mission to find the facts and, in the exercise of a reasonable 
judgment, to determine that question. . 

Undoubtedly the purpose of these provisions is to enable 
the Commission, in the interest of the public, to prevent 
improvident and unnecessary expenditures for the construc- 
tion and operation of lines not needed to insure adequate 
service. In the absence of a piain Riiedion to that effect, 
it would be unreasonable to hold that Congress did not in- 
tend to empower the Commission to authorize construction 
of new lines to provide for shippers such competing service 
as it should find to be convenient or necessary in the public 
interest. Indeed sec. 5 (4) of the Act, Bd hs the 
Commission to adopt a plan for the consolidation of railway 
properties into a limited number of systems, clearly discloses 
a policy on the part of Congress to preserve competition 
among carriers. It provides: “In the division of such rail- 
ways into such systems under such plan, competition shall 
be preserved as fully as possible and wherever practicable 
the existing routes and channels of trade and commerce 
shall be maintained.” And the Commission has recognized 
the advantages of competitive service to shippers especially 
in respect of a diversified car supply for the shipment of 
coal and lumber; it suggests the possibility of failure of 
operation from various causes, that under some circum 
stances competition operates to stimulate better service and 
that reasonable competition may be in the public interest. 


The case was argued by Mr. Robert R. Tunstall 
for the appellant, and by Mr. Nelson Thomas for the 


appellees. 
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nterstate Commerce Commission—Review of 
Orders of Commission 

A finding by the Interstate Commerce Commission that 

ertain sum is the amount to be included in the balance 

et of a new railroad company, as representing its invest- 
nt in road and equipment, and a statement in the Com- 

ssion’s report that the company will be expected by a 
tain date to adjust its accounts in accordance with such 

ling do not constitute an order subject to judicial review 
ier the Urgent Deficiencies Act. 

United States v. Atlanta, Birmingham & Coast 

lroad Company, Adv. Op. 349; Sup. Ct. Rep., Vol. 

p. 237, 

The appeal disposed of by this opinion was 

ight by the Atlanta, Birmingham and Coast Rail- 

id Company from a decree of a district court, three 
lges sitting, to annul and enjoin an alleged order of 

Interstate Commerce Commission. No formal 
ler was made, but the matter under attack was a 
rtion of the Commission’s report relating to entries 
the carrier’s books of account. It reads as follows: 

“Upon consideration of the record, as supplemented, 

e find and conclude that the amount to be included in the 
lance sheet statement of the new company representing 
nvestment in road and equipment as of January 1, 1927, 
may not exceed $9,261,043.87. The company will be ex- 
ected to adjust its accounts in accordance with this finding 
within 60 days from service of this report.” 

The United States and the Commission contended 

this was not an order within the meaning of the 
rgent Deficiencies Act, but their contention was over- 
iled by the district court which entered a decree that 
e action of the Commission be set aside, and that a 
pplemental application on which the order was en- 
red should stand for further hearing before the Com- 
ission. On appeal the decree of the district court was 
versed in an opinion by Mr. Justice Brandeis. 

From the facts stated in the opinion it appears 
it the Atlanta, Birmingham & Coast Railroad Com- 
ny was incorporated in 1926, by the bondholders of 

Atlanta, Birmingham & Atlantic Railway Company, 
‘take over the latter’s property on foreclosure. The 

nterprise had been peculiarly disastrous financially. 
n 1915, in a reorganization, $35,000,000 in stocks and 


$14,000,000 in bonds had been wiped out. A further 


organization took place in 1926 in which $30,000,000 

ore stock was wiped out and the holders of $8,600,- 

1000 of bonds received but 60% of their face value in 
stock of the new company. 

The latter reorganization was effected pursuant to 
agreement between the bondholders and the Atlantic 
oast Line Railroas , under which the committee pur- 
ised the property and transferred it to the new com- 
any in exchange for all its stock, being $5,150,344.07 
leemable preferred stock and 150,000 shares no-par 
mmon, The common stock was transferred to the 
tlantic Coast Line in consideration of its extinguish- 
g prior liens amounting to $4,080,699.80, and guar- 
nteeing the preferred stock. The preferred stock was 
stributed to bondholders. 

“Thus, the Atlantic Coast Line acquired for $4,080,- 
699.80 in cash and its guaranty of the preferred stock, 
omplete ownership of the property subject only to the 
$5,180,344.07 redeemable preferred stock. These two sums 
aggregate $9,261,043.87—the sum set forth in the passage 
of the report of October 9, 1929, which is challenged as an 
order.” 

In its order dated December 21, 1926, authorizing 


the new company to issue its stock, the Commission had 
provided that for purposes of accounting in Account 





41 “Cost of road purchased,” the cash value of pre- 
ferred stock should be reckoned on a basis not in excess 
of its par value, and that of the common stock not in 


excess of the amount received for it. 
When the books were opened the company’s ac- 


countants sought to set up in its balance sheet as “In- 
vestment in road and equipment” the sum of $29,- 
271,859 instead of $9,261,043.87, contending that the 
larger sum had been determined to be the value of the 


property for rate making purposes. The Director of 
the Bureau of Accounts refused to permit the company 


to set this up, and directed that the smaller sum be 


set up. 

The company then applied for a hearing in support 
of its contention and requested oral argument thereon. 
The Commission denied the application without oral 
argument. This order was set aside by the district 
court which directed that the application stand for fur- 
ther hearing. The Commission granted a hearing, and 
stated by its report that the rate-making valuation was 
not pertinent in the determination of the investment 
under the accounting regulations. That report con- 
tained the language which the railroad company here 
contended is an order. 

After stating the case Mr. Justice BRANDEIS dis- 
cussed the diversified powers of the Commission and 
the manner in which they are exercised. 


The jurisdiction conferred upon district courts under 
the Urgent Deficiencies Act is that formerly exercised by 
the Commerce Court over “cases brought to enjoin, set 
aside, annul, or suspend in whole or in part | order of 
the Interstate Commerce Commission.” Act of June 18, 
1910, c. 309, Sec. 1, 36 Stat. 539. The action here com- 
plained of is not in form an order. It is a part of a report 
—an opinion as distinguished from a mandate. The dis- 
tinction between a report and an order has been observed 
in the practice of the Commission ever since its organiza- 
tion—and for compelling reasons. Its functions are mani- 
fold in character. In some matters its duty is merely to 
investigate and to report facts. . . . In others, to make 
determinations. . . . In some, it acts in an advisory 
capacity. . . . In others in a supervisory. Even in the 
regulation of rates, as to which the Commission possesses 
mandatory power, it frequently seeks to secure the desired 
action without issuing a command. In such cases it cus- 
tomarily points out in its report what the carriers are ex- 
pected to do. Such action is directory as distinguished 
from mandatory. No case has been found in which matter 
embodied in a report and not followed by a formal order 
has been held to be subject to judicial review. . . . The 
accounting regulations which were challenged had been 
adopted by formal order of the Commission. . . . There 
are many cases in which action of the Commission al- 
though embodied in the form of an order, has been held 
by this Court not to be reviewable under the Urgent 
Deficiencies Act. 


In conclusion the Court considered the carrier’s 
contention that the decree of the district court on the 
original bill, in which the appellants acquiesced, con- 
stituted a final adjudication of the issues raised here. 


We need not determine whether jurisdiction existed to 
review the action of April 9, 1928, or the scope of the 
issues litigated in the original suit. For a finding of 
jurisdiction to review that order, or acquiescence by the 
defendants in the decree rendered on the original bill, would 
not have made res judicata the question whether jurisdic- 
tion existed to review the later action of October 9, 1929. 

. The lack of power to review, because of the absence 
of any order, cannot be cured by bringing the suit in the 
form of a supplemental rather than a new bill. Jurisdiction 
is equally lacking in either case. 


The case was argued by Assistant Attorney Gen- 


eral John Lord O'Brian for the appellants and by Mr. 
Robert C. Alston for the appellee. 
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Sherman Anti Trust Act—Proof of Damages 
Resulting from Violation of Act 

“A party injured by a conspiracy to restrain interstate 
trade in violation of the Sherman Anti Trust Act is not 
barred from the recovery of substantial damages by reason 
of the uncertainty as to the extent thereof, where there is 
satisfactory proof of the fact that damage resulted from the 
conspiracy. 

Story Parchment Company v Paterson Parchment 
Paper Company, et al. Adv. Op. 392; Sup. Ct. Rep., 
Vol. 51, p. 248. 

The question chi considered in this case re 
lated to the certainty of proof required to sustain an 
action for damages onal ing from a conspiracy in vio 
lation of the Sherman Anti Trust Act. The petitioner, 
a company engaged in the manufacture and sale of 
vegetable parchm¢ brought an action for damages 
under the Sherman Act resulting from a conspiracy be 
tween the respondents and another company to monop 
olize interstate commerce in the business and to ex 
clude the petitioner therefrom and to destroy its busi 
ness. A verdict for $65,000 found for the peti 
tioner, and the district court « judgment thereon 
for treble damages. The circuit court of appeals re 
versed this on the ground that the petitioner failed to 


was 


ntered 


sustain the burden of proving that it had suffered 
coverable damages. 
This ground, and the further ground that there 


was no evidence of a conspiracy to monopolize inter 
state trade were both considered by the Supreme Court, 
in an opinion by Mr. Justice Sutherland. In disposing 
of the case that Court reversed the judgment of the 
circuit court of appeals and affirmed that rendered by 
the district court 

As to the lack of proof of 

SUTHERLAND said 


conspiracy Mr. Jus 
TICE 
There is evidence in the record to the effect that the 
three companies named, prior to the time petitioner entered 
the field, had maintained uniform prices and enjoyed a sub 
stantial monopoly of the inter rstate trade in parchment paper. 
There is also evidenc e, suffici nt to justify the action ol 
the district court in submitting t to the jury, that 
after petitioner began ‘fonts ss the three companies com- 
bined and conspired to continue this monopoly in violation 
of section 2 of the Sherman Anti Trust Act, c. 647, 26 Stat 
209. The verdict of the jury and the judgment thereon of 
the district court have the effect of a finding in favor of 
petitioner upon that issue; and to that extent the verdict 
and judgment were sustained the court below. There 
is enough evidence in the record to preclude an interference 
on our part with these concurrent findings. That the peti 
tioner was injured in its business and property as a result 
of this unlawful ition we think also finds sufficient 
support in the evidence 
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issue 
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combin 


In regard to the question of damages it appeared 
that the trial court had submitted only two items fot 
the jury to consider, (1) the difference between 


amounts actually realized by the petitioner and what 
would have 
prices except for the unlawful acts of the respondents 
and (2) the petitioner’s property 
had been diminished of such acts 
The proof 


the opinion, as foll 


been realized from sales at reasonable 
exten 

= | 
1 result 
st item was summarized in 





There was eviden fr which the jury reasonably 
could have found tha pursuance of the conspiracy re- 
spondents sold their is below the point of fair profit 
and finally below the cost of production; that petitioner had 
an efficient plant and sales organization, and was producing 


iperior to that produced by either of 
ent prices, shown in de- 
riod antedating the unlawful 
1 pursuance of it than after- 


a quality of paper st 
the three companies ; 
tail, were higher during a 
combination and price cutting 


and that curr 








ward. It does not necessarily follow, of course, that the 
higher prices would have continued except for the 

spiracy, but it is fair to say that the natural and probal 
effect of the combination and price cutting 1 be t 


would 


destroy normal prices; and there was evidenc f the pri 
received by petitioner before the cut prices were put 
operation, and those received after, ‘sh ywing actual 
substantial reductions, and evidence orem which the pr 
able amount of the loss could be appr: 1. The tr 
court fairly instructed the jury in sul nce that if t 
hI 1 +} 


that the old prices were reasonable and 
they would not —_ daniea by reason of any ecor 
condition, but would have been ‘maintained except for t 

unlawful acts of the respondents, the jury might consider 


were satisfied 





as an element of damages the difference between the pri 
actually received and what would have been received | 
for the unlawful conspiracy. 

This evidence the Supreme Court consid 
enough to leave open for the jury to determine whet 
the price cutting and lowering of prices were dit 
ittributable to the combination, and sufi nt to 
unsound the assumption that the re lents 
would have been the same if they had been acting 1 
pendently, with the same resulting « ent 
prices 

The Court then considered the view of Cc 
of appeals that the verdict could not stand because | 
on speculation and conjecture. In reaching a conti 
conclusion, Mr. Justice SUTHERLAND emphasized 
distinction between uncertainty as to t fact of 
ages and uncertainty as to its extent 

It is true that there was uncertainty as to the extent 
of the damage, but there was none as to the 1 lam 
and there s a clear distinction betwee! t t sure 
proof necessary to establish the fact that petitioner | 
sustained some damage, and the measure of proof necessary 
to enable the jury to fix the amount The rule whi 
precludes the recovery of uncertain damages applies to su 
t to those 


as are not the certain result of the wrong 
damages which are definitely attributable to the wrong and 
only uncertain in respect of their amount 

Where the tort itself is of om: a nature as to preclude 
the ascertainment of the amount ot -_ ages with certainty, it 
would be a perversion of fundamen 
to deny all relief to the injured ome n, and thereby relieve 














the wrongdoer from making any amend for acts. In 
such case, while the damages may not be ned by 
mere speculation or guess, it will be et evidence 
show the extent of the damages as a matter of just 

reasonable inference, although the result nly appr 

mate. The wrongdoer is not entitled t plain that they 
annot he measured with the exactn 5 pre s t t 
would be possible if the case, which he alone is responsible 
for making, were otherwise. As the Supreme Court 
of Micl n has forcefully declared ris f the un 
certainty should be thrown upon the wrongdoer instead of 
upon the injured party. Allison v. Chand 1 Mich. 542 
That was a case sounding in tort, and at j the court 


speaking through Christiancy, J., said 


“But shall the injured party in an of tort, which 


may happen to furnish no element of certainty, be allowed 
to recover no damages (or merely nominal because he 
can not show the exact amount with certainty, though he 
is ready to show, to the satisfaction of the jury, that he 














has suffered large damages by the injur Certainty, it is 
true. would thus be attained; but it would be the certainty 
of injustice 
Che ( t pointed out further that tl! vas suf 
ficient evidence in the record to sustain a finding by 
the jurv that damage was sustained through deprecia 
tion in the value of the petitioner’s plant, due in meas 
urable degree to the respondents’ violation of the Sher 
Act 
But this conclusion rested upon it nces from facts 
wit the exclusive province of the 1 which could 
not be drawn by the court contrary verdict of the 
jury witl usurping the functions of that fact finding 
body. Whether the unlawful acts of ondents or condi- 
tions af from them constituted the ximate cause of 
the depreciation in value, was a question, upon the evi- 
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‘to be determined as a 
fact attending it. 


lence in this record, for the jury ‘ 
ict, in view of tl umstances of 
And the finding of the jury upon that question must 
allowed to stand unless all reasonable men, exercising 
unprejudiced gment, would draw an opposite con- 
lusion from the It would be going far here 





say that this qualifying exception has been met. 

The case was argued by Messrs. Isadore Levin 
Edward O. Pt for the petitioner and by Mr. 
ward F. McClennen for the respondent. 


Statutes—Federal Employers’ Liability Act— 
Limitations 

Under the Federal Employers’ Liability Act the statute 
f limitations against an action for negligently causing the 
leath of an employee begins to run when the injury result- 
ing in death is sustained, and not from the date on which 
resulting death occurs. An action is barred, therefore, when 
the injury involved was sustained more than two years prior 
to the bringing of the action, although the action is brought 
within two years from the date of death. 


Flynn v. N York, New Haven & ~y 

R. Co., Adv. O 471; Sup. Ct. Rep., Vol. 51, 

This case involved a construction of the statutory 
limitation placed on actions brought under the Federal 


Liability Act. The a 


death of one 


‘tion was brought for 
Flynn. The in- 


Employers’ 
ne sligently causin 


jury in question occurred more than two years prior 
to Ae institution of action, but death occurred within 
he limitation peri f two years 
In an opinion by Mr. Justice Hormes, the Su- 
reme Court ruled that the action was barred, upon 
he ground that the period of limitation commenced, not 
hen death occur | when injury was sustained. 
The Act of 1908 gives a right of action to the em- 
ployee or, in case of his death, to his personal representa- 
tive for the benefit of the widow and children and provides 
that no action shal intained “unless commenced within 
two years from the day the cause of action accrued.” 
$6. Obviously ’s right of action was barred, but it is 
argued that the right on behalf of the widow and children 
is distinct; that their cause of act ti n could not arise until 
Flynn’s deat! nd that theref« the two years did not 
begin to run until September 1, ‘1928 But the argument 
comes too late. It is established that the present right, 
although not strictly represent ative, lerivative and de- 
pendent upon the tinuance of a right in the injured 
employee at the time of his death On this ground 
an effective release by the employee makes it impossible 
for his administrator to recover The running of the 
two years from the time when his cause of action accrued 
extinguishes it as effectively as a release, . . and the 
same consequence f ws. Our conclusion that this action 
uld not be br t is required by the former decisions 
of this Court 
The case wv reued by Messrs. William F. 
Geenty and Thomas R. Fitzsimmons for the petitioner 
nd by Mr. Edward R. Brumley for the respondent. 
Interstate Commerce Act—Application of Pro- 
visions Against Discrimination—Movement 


of Private Cars 

The transportation of private cars, including office cars, 
of one railroad carrier by another carrier free, or at other 
than the tariff rate charged for the transportation of the pri- 
vate cars of other persons, constitutes discrimination in fact 
against other owners of private cars, and is not justifiable 
upon the theory that such transportation is not a shipment 
of property subject to Section 6 (1) of the Interstate Com- 
merce Act, or upon the theory that it is incidental to the 





transportation of persons riding on free passes within the 
classes permitted by Section 1 (7) of that Act. 


Louisville & Nashville R. R. Co. v. United States, 
et al., Adv. Op. 407 ; Sup. Ct. Rep. Vol. 51, p. 297. 

The issue involved in this appeal was the validity 
of an order of the Interstate Commerce Commission 
relating to the use of private passenger train cars. The 
Commission, after an investigation instituted on its own 
motion, entered an order requiring the railroad carriers 
to cease and desist from the transportation of private 
passenger train cars, including so-called office cars, of 
another carrier free, or at other than published tariff 
rates. 

Another order of the Commission, also attacked, 
provided that a car pass may be issued only for cars 
owned or leased by the carrier for use in its business 
as a common carrier, and may not be issued for other 
cars. 

The District Court for Western Kentucky sus- 
tained the order, and the carriers appealed from a 
decree dismissing their petition. On appeal the decree 
was affirmed by the Supreme Court in an opinion by 
the Curer JUSTICE. 

The Commission’s investigation disclosed that the 
carriers transported free of charge the private, or office, 
cars of other carriers when occupied by persons for 
whose transportation it was lawful to issue a pass. Pri- 
vate cars owned or chartered by persons other than 
carriers were transported in passenger trains under 
tariffs providing certain minimum charges, which were 
intended to cover the service of moving the cars rather 
than their contents. 

The Commission concluded that the transportation 
of private cars free, or at less than published rates, 
while charging for other privately owned cars, was un- 
justly discriminatory. It also concluded that trans- 
portation of other carriers’ cars was transportation of 
property, and, since free transportation of property is 
permitted only within the exceptions provided for in 
Section 22 of the Interstate Commerce Act, that this 
was a violation of the Act. It pointed out, however, 
that the finding does not mean that it is unlawful for 
one carrier to transport private cars of another, but 
merely that under existing law such transportation 
should be paid for on the basis of a just and reasonable 
charge. 

The carriers advanced two contentions in their at- 
tack on the order; (1) that the movement in question 
“is not a shipment of property subject to Section 6 of 
the Act,” which relates to property shipments ; (2) that 
the transaction does not violate the provisions against 
discrimination. 

The latter point was considered first in the opinion 
of the Court. As to it the Curer Justice declared that 
in view of the findings there was no doubt as to the 
fact of discrimination. The carriers contended, how- 
ever, that the practice must be held, as a matter of law, 
not to be unjust discrimination, since it was sanctioned 
by the Interstate Commerce Act. But the Court 
held otherwise, and after pointing out that as a 
means of wiping out the evil of discrimination, free 
transportation had been prohibited, with specified ex- 
ceptions, said: 

If discrimination, which would otherwise be unjust and 
condemned by the Act, can be deemed to be saved by the 
exceptions stated, it must be either because the transporta- 
tion of a private car is to be regarded as incidental to the 
free transportation of a passenger who may hold a pass, or 


because the transportation of a private car occupied by a 
passenger with a pass is not a service rendered under sub- 
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stantially similar circumstances and conditions as that of 
the transportation of a private car with passengers paying 
fares. Neither of these propositions is tenable. The 
pass which the statute allows is in lieu of the passenger’s 
fare and is for the transportation of the passenger. The 
terms of the statutory permission go no further. Passes 
may be given under the statute to a variety of persons, in- 
cluding not only the principal officers of railroad companies 
but the agents and empl carriers, and their 
families, including among others, for example, furlonged 
and superannuated employees, and those who have become 
disabled or infirm in the and also “the 
families of persons k ; lows during widow- 
hood and minor children minority of persons who 
died, while in the service h common carrier”. It 
a reasonable contention 





oyees of common 





ice of a carrier, 








would hardly be thi that the 
transportation of a private car should be deemed incidental 
to the free transportation of all the persons in the cate- 
gories mentioned. But so far as the pass per se is con- 
cerned, the hauling of a private car occupied by such a per- 
son is as much, and as little, incidental to the pass in one 





case as in any other. Even in the case of a railroad official, 
it appears that if he owns the private car, its transportation 
would be subject to the tariff charges on privately owned 
cars, (155 I. C. C. p. 788). The distinction, then, must be 
found, not in the fact that a pass may be issued for the 
transportation of the passenger, or that the passenger is a 
railroad official, but in the fact that the private car in which 
the holder of the pass is traveling belongs to another 
carrier. We find nothing in the terms of the statute recog 
nizing such a differentiation 
Consideration was then given 
the carriers that the 
cars is not a shipment of propert 
of the provisions 


within the meaning 
forbidding free transportation. In 
support of that contention th 
1 





to the contention of 
>» movement of « 


le carriers argued that the 
movement is to be regarded as a facility of the carrying 
line, ranking as its own for purposes of service. A 


sufficient answer to this was found in the Commission’s 
finding. 
The Commission dealt with the question when railway 
equipment generally may be transported without charge. 
The Commission said that, of course, a carrier may trans 


port its own property without the payment of tariff 
charges; that, likewise, property which is hired or rented 
for the performance of its common-carrier duties may be 
transported in the same way as property which it owns. 
The Commission reviewed the terms on which freight cars 
and passenger cars move over foreign lines. It found that 
“so long as a car is being handled for revenue purposes, it 
is in service and not subject to charges; but when it is 
transported solely for the benefit of the owning line, the 
latter must pay for such tran ation on another line.’ 
The Commission further found that “the criterion for de 
termining when a pas ger car is in service would seem 
to be the same as in the case of a freight car; that is, 
whether the car is being handled for revenue purposes 
the interest of all the carriers in the through route or solely 
for the benefit of the owning line.” 








The evidence indica foreign line han 


it t ‘ 


dling the carrier-owned car does not hire it, because it 
would have no interest in doing so and pays no rental 


for it. 

The Court approved the Commission’s conclusion 
“that the transportation of the private car of another carrier 
is not of such advantage to the carrier performing the serv 
ice as to warrant its rf vance without charge, on the 
same principle as the free handling of revenue-producing 
equipment.” 





In conclusion, the Court pointed out the reasons 
why the long continued administrative approval of the 


not be determinative 
Act in this regard, 


practice by the Commission should 
of the 


as contended by the carriers 


proper construction of the 


The act has been repeatedly amended, and has been 
reenacted, without any chang di ed to the correction of 
this practice. It is strongly urged that in the light of these 
circumstances the administrative construction should be de- 
terminative. The principle is a familiar one that in the in 
terpretation of a doubtful or ambiguous statute the long 
continued and uniform practice of authorities charged 








irrier-owned private 


with its administration is entitled to great weight and will 
not be disturbed except for cogent reasons. . . But that 
principle does not go far enough to control tl i 
here. There is no ambiguity in the 
6 (1) of the = that its provisions as to pul 
“shall apply to all traffic, transportation, and fa 
in this Act” Whe ther the private, or office, cars of oth 
carriers are to be deemed property transported, or a fa 
of the carrying line, depends upon - cir 

carriage as matters of fact, and when the fa 
resolved by the Commission upon evidence, there is 1 
escape from the application of the broad provision of the 


requirem 

















statute. cnumarty, there is no ambiguity far as tl 
terms of the provision of section 3 (1) a ncerned, 
its prohibition of discriminations, when it has been four 
as a fact that these cars are transported for t benefit 
the owning line and do not belong in the category of the 
facilities of the carrying line, and that tra rting them 
free of charge constitutes an unjust discrimination, as con 
pared with the tariff charges for the transportation of pri 
vately owned cars. . . Long continued practice and thé 
approval of administrative authorities may be persuasive ir 
the interpretation of doubtful provisions of a statute, | 
cannot alter provisions that are clear and explicit when re 
lated to the disclosed. A failure to enforce the law 
does not change it. The good faith of the carriers th 





transactions past may be unquestioned, but that 
ot justify the continuance of the practice 


Mr. Justice McReynotps and Mr. Justi 
SUTHERLAND were of opinion that the decree shoul 
be reversed. 

Kansas City Southern Ry. Co. 7 ited Stat 


Adv Op. 417: Sup ah Rep. Vol. 51, p. 304, was ar 
appeal from the District Court for Western Missout 


in which the same orders were attacked. The petitio 
ers there were parties to the proceeding before th 
Commission, and attacked the Commission’s require 
ment, 

“So far as it prohibits the movement of a fice car 


of another carrier upon such terms as the interested parties 





may mutually agree upon, when such of r is occupi 
exclusively by officers and employees of t mpany ow! 
ing the car and traveling upon business in tion with 


the operation of their own railroad.” 

opinion in this case the CHIEF JUSTICI 

ered an objection to jurisdiction and pointed 

out that the U1 Act does not prohibit 

different partic s affected by the same or I f tl on 
in different district As to the 

raised, the Court said 


In a brief 
first considered 


rgent Deficiencies 


mission to attac k it 
substantive question 
Upon the merits, the appellants present the argument 

that a railway company, in the transportat r movement 
of an office car of another carrier, acts 
private carrier, or bailee, and retains full freedom of cor 
tract in relation to such transportation. There is no doubt 
that common carriers subject to the Interstate Commerce 











Act may have activities which lie outside tl verformance 
of their duties as common carriers and are not subject to 
the provisions of the Act. . But a mon carrier 
dealing with transportation that is subject to t Act cannot 
escape its statutory obligations by calling itself a privat 
carrier as to such transportation. Thi to its tran 


actions with other carriers. 


The case was argued by Mr. Alfred P. Thom for 
the appellants in the Louisville and Nashville case, and 
by Mr. Daniel W. Knowlton for the appellees, and by 
Mr. Samuel W. Moore for the appellants in the Kansas 
City Southern Case, and by Mr. Daniel W. Knowlton 


for the appellees. 


Signed Articles 





As one object of the AMERICAN BA \ ] RNAI 
is to afford a forum for the free expres f members of 
the bar on matters of importance, and as t widest range of 
opinion is necessary in order that different aspects of such mat- 
ters may be presented, the editors of this J TAL assume no 
responsibility for the opinions 7 signed articles, except to the 
extent of expressing the view, by the fact of publicati that 


the subject treated is one which merits attenti 
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st Formal Proposal to Nationalize Power of American Bar Made Eighteen Years Ago— 


General Fe: 


tures and Explanation of Plan— Main Aim Still Unattained — Asso- 


ciation Needs Changes to Enable It to Formulate Rationally Its Convictions 
as a Representative Body and to Activize Its Latent National Power 
With Maximum Effect 





By Jonn H. WicMorE 


will be just en years ago in August that the 
first formal proposal was made to nationalize the 
power of the American Bar. That proposal, failing 
that time, has n become an inevitable movement, 
ch only awaits for its realization the discovery of an 
eptable practical plan 
But the odd tl is that the now forgotten plan, 
posed in a cert quarter eighteen years ago, is 
ibstantially identical in idea with the one now inde- 
ndently favored in several quarters. Less than a dozen 
rsons were offi concerned with the earlier pro- 
sal; and most of those have now passed on. So, as 
e writer was the principal author of it, the Editor of 
he JOURNAL has given consent that the main features of 
t be here recall it has both a present and a his- 
rical interest. 
It originated with a resolution, introduced by 
Nathan William MacChesney and the writer, and 
lopted at the Montreal meeting of the Association in 
N3 The resolution read: 
“Resolved, That a special committee of five mem- 
ers be appointed by the President of the Association 
consider and report to the Executive Committee what 
nendments to the Constitution and By-Laws would be 
esirable with a w to increasing the membership of 
e Association, improving its order of business, and 
extending its influence in the profession and in the 
mmunity at large.” 
The Committee appointed under this resolution 
msisted, besides the writer as Chairman, of four ex- 
residents of the Association, Simeon E. Baldwin, of 
New Haven, Jacob M. Dickinson of Chicago, Stephen 
S. Gregory of Chicago, and Walter George Smith of 
hiladelphia. After a year and a half of deliberation 
including a questionnaire to elicit opinions from offi- 
ers of the National and State Associations; for which, 
ee this JoURNA October, 1915), the Committee 
najority of three reported against the changes of Con- 
stitution and By ws proposed in the Chairman’s 
lraft, which thus figured as a minority report. Walter 
George Smith, concurring in the minority report, wrote 
thus to the Chairman 
“T wish to say that I have read and considered the 
proposed amendments, both to the Constitution and By- 
Laws, and I heartily approve of them, and believe that 
they will accomplish the purposes for which they are 
intended. I wish further to say that you have ren- 
lered the Association and the profession a great serv- 
ice by the thorough and efficient consideration which you 
have given to this matter, and for myself I wish to 
onvey to you my sincere thanks.” 
sut the Executive Committee, at its January, 1916, 
meeting in Washington, adopted the majority report 
against the changes, and even refused to print the 
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minority report for consideration by the Association. 
That minority report, however (a document of 62 
printed pages) was printed by aid of a gift from the 
American Judicature Society, and was circulated to 
the (then) 10,000 members of the Association. It 
soon went into the members’ wastebaskets, and only a 
rare few copies are now extant. 

No effort was made by the losing minority of the 
Committee to press the consideration of the report. This 
was because of Mr. Elihu Root’s advice, prior to the 
August, 1916, meeting in Chicago. I recall clearly the 
picture of my interview with him, in his parlor at the 
Congress Hotel. He expressed his agreement with the 
general aim of the Report, but deemed the time prema- 
ture for the concrete measures of constitutional change 
proposed in the Report. But he did recommend to the 
Executive Committee the partial extension of the sec- 
tion system, as proposed in the Report, and it was 
adopted at that meeting of the Association. Apart from 
this, the Report never came to anything. 

So much for the history. Now for the proposed 
measures themselves. 

General Features of the Proposals 

They were nothing radical. They offered five gen- 
eral measures for improving the power and efficiency 
of the Association by extending certain existing fea- 
tures. 

The first two measures aimed to link up gradually 
the National Association with the State Associations ; 
assuring some personal connection between the two, 
without affecting the autonomy of either. 

The third measure aimed to secure efficiency in 
the procedure at the Annual Meeting. 

The fourth measure aimed to make more effective, 
in legislation and public opinion, the views adopted at 
the Annual Meeting’s deliberations. 

The fifth aimed to consolidate the management of 
the publications of the Association. 

Concretely, the five measures were the following 
(of course the exact wording, in amendments to the 
text of constitution and by-laws, was set forth in the 
Report ) : 

1. Membership. To add to the present qualifica- 
tions a requirement that the applicant shall be a 
member of his State Bar Association. 

2. Officers. (a) To make the Local Council in 
each State elected by the State Bar Associa- 
tion, and the General Council nominated by the 
Local Council, and (b) to enlarge the Local 
Council to seven or ten in number, and the Gen- 
eral Council to two in number, from each State. 

3. Conduct of Meetings. To extend the present 
Section System, by expanding the Sections to 
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seven, merging with them most of the Standing still be nominated and elected under the co 





























































Committees, and fully enlarging the member- ditions now obtaining. 
ship of these Committee-Sections; these Com “3. As now, the Local Council from each St 
mittee-Sections to meet simultaneously (but would nominate, and as now, the Gener 
not at the same hours as a General Meeting), Council would have to approve. No chang 
for the resolution of all matters concerning at all would here be involved 
general law and practice; the business of each “4. Lapse of membership in the Bar Associati 
Committee-Section being prepared by a Chair- of a State shall involve cessation of mem 
man and Sub-Committees, corresponding to the ship in the American Bar Association. 
present Standing Committees “3. Special membership, by election by the Gi 
4. Promotion of Measures. A new officer, the eral Council, to be provided for professors 
Legislative Chairman, to be given general law, judges, or other individuals of legal at 
supervision and responsibility for promoting all tainments who, being not members of a Stat 
measures recommended by the Committee bar or of a State Bar Association, by reaso1 
Sections. of some local rule as to eligibility, are inel 
5. Publication. To substitute a Publications Sec- gible to the American Bar Association under 
retary (virtually General Editor) for the pres- Rule 1, above. 
ent Publication Committee “6. In States having no Local Council, the Gen 
All of the proposed amendments were merely de- eral Council to nominate directly, as now. 
tailed provisions for effective five simple changes, while “The effect of the simple provision of Rule 1 
making the least possible alteration in the organization above would be to link up the State Bar Association 
or the traditional methods of the Association, and by to the National Bar Association by a purely personal 
merely adapting existing institutions tie. There would be no official connection, and no con 
Explanation of the Proposed Measure trol of the one by the other, officially or otherwise ; and 


n 


. : . obstruct 2 rederati ‘ ‘rine ti acti ' 
In order to survey completely and discuss con- ) obstructive federation hampering the action of 


5 . . j “T R tl " > cure oradnall 4 cence 
cretely any measures of needed change in the Constitu either But there would be ensu red, gradually, a sense 


tion and By-Laws, the activities of the American Bar ©! Common professional interest and duty, and a per 

Association may be cusses as follows: sonal spiri it of co oper: ation. The National Ass ciation 
I Membe rship of the American Bar Associa would stand out as the select central force of the entir 
. 4 TSH tr i ] 1Cz >< d ‘ a- 


Maprene: The main point of the im provement would 
be that without any connection of machine ry or organ- 
ization whatever the National habialeaiee would be as- 
sured of a close personal touch with the State Associa- 


tion and affiliated ei Qualifications, Ad- 
mission, and Discipline; this ‘part may be 
termed the Membership Affaw : 

II. Election of Officers, inch ine Council and 





: ' tions.” 
Committees ; this part may be termed Organ Il Or ‘ 
ization Affairs. a nee 
III. Deliberations and Recommendations as to the “a. President. To be elected by the Association, 
State of the Law and Practice and the Gen- as now. — 
eral Interests of the Profession; this part “b. Vice-Presidents. One from each State; to be 
may be briefly termed the Deliberative and elected by the Association, as now. 
Advisory Affairs. “¢. Secretary. To be elected by the Association, 
IV. Financial affairs, dues, expenses, etc., this as now. 
part may be termed the Financial Affairs “d. Treasurer. To be elected by the Association, 
V. Sundry Administration matters, inculding the as now. 
Journal and other publications ; this part may “e. Assistant Secretaries. To be elected as now. 
be termed General Administration Affairs. “f. General Council. (1) Two members from 
Taking each of these activities in the order named, each State (instead of one as now), to be 
the concrete proposals were stated and justified in the nominated by the Local Council from each 
following terms: State (instead of by the Association, as now), 
I. MEMBERSHIP AFFAIRS but elected by the Association, as now 
“For the better co-ordination of the membership (4) The General Council to be a Standing 
of the American Bar Association, so as to make it sys Committee on Nominations for Office, as now. 
tematically representative of the entire profession in the “g- Local Council. (1) To be not less than seven 
United States, to insure the proper local professional nor more than ten (instead of twd to four) 
status of all members, to encourage mutual interest with the Vice President ; to | lected by the 
between the American Bar Association and State As Bar Association of the State (instead ‘of by 
sociations, and to strengthen the influence of the pro the American Bar Associatio1 Meeting, as 
fession as a whole, establish the “following Ahr al now 
for membership : (2) Where the State Bar Association does 
“1. No person shall become a member of the not act tor 60 days before the Annual Meet- 
American Bat Association who is not already ing, to be appointed by the President 
a member of ‘the State Bar Association (if “h. Executiwe Committee. Seven, to be elected, 
there is one) ; this rule not to apply retro as now. 
actively to persons already members of the “t. Committee-Section Chairman lo be ap- 
American Bar Assoda tion pointed by the President, as now for Com 
“2. Preserve the principl established at Mil mittees; or, to be elected by the members of 
waukee, by merely adding the foregoing to the Committee-Section, as now for Sections 
the present qualifications; t. ¢., an applicant to Reason for the above proposals 
the American Bar Association who is already “f.g. The chief innovation here is the selection of 
a member of the State Bar Association must the Local Council by the State Bar Associa- 
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tion, and the nomination of the General 
Council members by the Local Council. 


and the Local Council have hitherto 
ym those persons who have 


e affairs of the American Bar 


Che objection to be raised here is that the 
ral Council 


S be en selecte 


most interest 1 


ition, and that to relegate the selection to the 
Bar Associati ght often result in transferring 
ntrol of the American Bar Association from the 
s; of those who have done most for it, and would 


t in the hand 
ts traditions a1 


‘his objection 


thers who might be unfamiliar 
lifferent to its interests. 
uld have considerable force (at 
for some States), as applied to the transition 
1 of the first few years. This could be obviated 
ostponing its ion for three or five years. 
“But, in genet 1 after the transition period, 
objection is n A serious shortcoming of 
present system hat its natural effect is to keep 
American Bar Association out of all direct touch 
th the State Bar Association, by leaving the leading 
rits of the former quite independent of the latter. 


s is the very feature which ought to be removed, if 
believe in the soundness of some sort of co-operative 
federated relati 
“The effect of the proposed rule, on the other hand, 
ld be to force tl en who now are interested in 
American Bar Association to become interested also 


the State Bar Association, and to serve as a natural 
1 between the Chey would be obliged to go 
wn among the State Bar Associations and show an 
terest in the State yfession, in order to receive the 
upport of the latter for election upon the Local Coun- 
1 of the American Bar Association 
“This is in fact the case already with a great many 
ficers of the Local Councils of the American Bar As- 


ciation who are also active in their State Bar Associa- 
ns. Shining examples abound. And these ought to 
e typical cases Any healthy organization of the 


.merican Bar Association must plan to induce an in- 


terrelation as the natural effect of its constitution. 


“The above plan seeks to attain the benefit of the 
derative princip! by any rigid official interlock- 
g which would destroy the autonomy of the State Bar 
ssociation, and would hamper the movement of the 


merican Bar Ass tion, but by a personal bond be- 


tween the State Association and the American Bar 
ssociation. No system of federation which tied up 
action or the organization of the State Bar Associa- 


ns, so as to limit their autonomy or require their 
int action would uccepted either by our State Bar 
ssociations or by the American Bar Association. Nor 
there any need for it. But what is needed is that 
ere should be a true and cordial familiarity each with 
e affairs, traditions, temper, and work of the other. 
nd this is to be attained by the simple expedient of 
reating a personal bond. If the General Council is 
yminated by the | | Councils, and the Local Council 
s selected by the State Association, this personal bond 
assured 
“And by the mbership (as now) of the Ameri- 
an Bar Association Vice-President, elected by the 
\merican Bar Association itself, in each Local Council 
s Chairman, is ensured a proper domination of the 
\ in Bar Association and a per- 


nfluence of the Amet 
ynnel likely to represent its own choice 


“i The other question calling for solution is the 
mode of selecting the Chairman of the Com- 
mittee-Section. The present Sections elect 


IIT. 


“fF. 


each its own Chairman and Secretary ; the dis- 
cussions, and the professional intimacies of 
the members, make this a good method. The 
present Standing Committee Chairmen, on the 
other hand, are appointed by the President. 
Under the proposed plan of enlarged Com- 
mittee-Sections, it is open to speculation which 
of the existing methods would work the better. 
But with a view especially to the wise and de- 
liberate co-ordination of the work of the As- 
sociation it would seem better to provide for 
appointment by the President, with approval 
of the Executive Committee.” 


DELIBERATIVE AND ADVISORY AFFAIRS 


Re-group and Consolidate the present subjects 
of the present Standing Committees and Sec- 
tions, into a smaller number of Committee- 
Sections, placing each Committee-Section 
more on the footing of a Section, but giving 
it some features of both the present Sections 
and the present Committees, as follows: 

Enlarge each such Committee-Section to in- 

ude: 

(1) At least one member from each State and 
Territory, and 

(2) As many more members at large, not to 

exceed say fifty, as will serve to take in 

an adequate number of members specially 
expert and interested in the particular 
subject. 

Such other members of the American 

sar Association as may register at the 

meeting as members of the particular 

Committee-Section. 

Rely upon the Annual Meeting as the period 

for full and final debate and settlement of the 

topics coming under the jurisdiction of the 

Committee-Sections; by 

(1) Allowing two full days of the Annual 

Meeting for the open deliberations of the 

Committee-Section ; 

Making the meeting of the several Com- 

mittees-Sections simultaneous (as is now 

the case with the Sections), thus permit- 
ting two days for each (but not at the 
same hour ‘as a General Meeting). 

Ensure a representative character for the 

recommendations finally reached by each 

Committee-Section, by 

(1) Composing the membership as above 
in b; 

(2) Permitting all other members of the 
American Bar Association who show 
enough interest to register in the Section 
to take part in the discussion and vote. 

Ensure a responsible discussion and decision 

of the measures by 

(1) Providing a Chairman and Secretary 

(and also an Advisory Committee of 

three or five more) for each Committee- 

Section, whose duty and practice it will 

be to circulate beforehand, to the mem- 

bers of the Committee-Sections, all pro- 
posed measures, to formulate drafts, and 
to arrange an order of business ; 

Limiting the vote at the meeting to mem- 

bers of the Committee-Section, as above 

described : 

Provide finality for such deliberations, and 
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eliminate waste of time and irresponsible and 

ignorant discussion, by 

(1) Removing from the order of business in 
the General Meetings of the American 
Bar Association at large all matters fall- 
ing within the jurisdiction of the Com- 
mittee-Sections : 

(2) Abolishing the necessity for any furthe? 
sanction by the General Meeting of the 
Association, of the recommendations 
made by the Committee-Sections. 

“Reasons for the above: 

What is accomplished by the above measures? 

“(1) All topics proposed for recommendations 
by the Association on matters of substantive 
law and practice receive consideration from 
a truly representatwe, nation-wide body of 
members of the Association. 

“(2) Ample time is given for thorough delibera- 
tion. 

“(3) The vote is so distributed that it sub- 
stantially represents the attitude of the As- 
sociation quite as well as if every member 
present was in attendance, and much better 
than in fact it does under the present sys- 
tem and practice. 

“(4) The simultaneous meeting of six or seven 
Committee-Sections interferes very little 
with the attendance of those who are really 
most interested in the respective subjects. 
And any attempt to provide time enough 
for a discussion worth the name must in 
volve some such simultaneous meeting. 

(5) The subjects are distributed among the 
Committee-Sections, with fair evenness as 
to quantity, so that each Committee-Section 
will have plenty to occupy it. If some of 
the Committee-Sections do not need all 
their time, others will. 

“(6) All matters of administrative detail and As- 
sociation management are reserved for the 
Executive Committee, the General Council, 
and the Association, precisely as at present. 

(7) The Annual Meeting of all members will 

still retain plenty to do, and will lose none 

of its just prerogatives or active interests. 


“ 


“ 


Re-grouping of the Committee-Sections. Under 
the above plan, the present Standing Committees and 
Sections would be re-grouped, as to the subject-matter 
of their respective jurisdictions, into the following 
Committee-Sections : 

“(A) General Law and Practice. To include the 
present Standing Committees on (1) Juris- 
prudence and Law Reform, (2) Profes- 
sional Ethics, (3) Law Reporting and Di- 
gesting, (4) Taxation, and the following 
Special Committees on (1) Drafting of 
Legislation, (2) Government I.iens on Real 

Estate, (3) etc. 

“(B) Commercial Law. To include the present 
Standing Committees on (1) Commercial 
Law and (2) Insurance Law, and the 
Special Committees on (1) Courts of Ad- 
miralty, (2) etc., etc 

“(C) Procedure and Courts. To include the 
present Standing Committee on (1) Judicial 
Administration and Remedial Procedure 
and the Special Committees on (1) Uni- 

form Judicial Procedure, (2) Judicial Re- 











call, (3) Remedies for Delays and Costs 
Litigation, (4) Compensation to Fed 
Judiciary, (5) etc., ete. 

“(D) Legal Education and Admission to the B 
to include (1) the present Standing C 
mittee on that subject, and (2) the pres 
Section of Legal Education There is 
longer a need for the separation, an 
tends to dissipation of energies. 

“(E) Comparative Law and International | 
To include (1) the present Standing C: 
mittee on International Law and (2) ¢ 
present Comparative Law Bureau. 1 
two fields are contiguous and partly ove 
lap; the persons expert and interested 
partly common to both; and the spec 
outside membership in the Comparat 
Law Bureau can easily be adjusted. 

“(F) Patents, Trade-marks and Copyright. 
include (1) the present Standing Cor 
mittee on that subject and (2) the press 
Section on that subject. The subject its¢ 
is not indeed large enough for a separat 
Committee-Section and should naturally | 
merged with that of Commercial Law. But 
the personnel is so special that it would pr 
sumably insist on a separate organization 

“(G) Judiciary. To include the present Judicia 
Section, with its present limitations. 

“In the above list, three Standing Committees ar 

not accounted for: 

“On Grievances: this Commitee has little business 
and such as it has can best be relegated to th 
local Council, to report to the General Counc: 
so far as expulsion from membership might 
be involved. 

“On Publications: the work of this Committe: 
would go to an Editorial or Publications Sec 
retary, for coordination of the entire task i 
a single hand. 

“On Uniform State Laws: this Committee is 
superfluous; the work of the Uniform State 
Laws Conference needs no indorsement by the 
American Bar Association, and in view of the 
exhaustive discussion of topics in the National 
Conference, the scanty consideration allowable 
in the American Bar Association gives little 
independent value to its votes on these mat- 
ters. But the business of this Committee 
could be included in the Committee-Section on 
General Law and Practice. 

“On the above plan, it would naturally evolve that 
these various topics of Law and Practice now allotted 
to Special Committees would be first brought. up in 
some Committee-Section and referred to Sub-Com 
mittees for the ensuing year. To decide conflicts of 
jurisdiction, or the inappropriate assumption by one 
Committee-Section of a topic falling properly within 
the jurisdiction of another, the Executive Committee 
would by its general powers re-allot the topic in the 
interim between meetings, by transferring the subject 
to the appropriate Committee-Section. As all subjects 
involving recommendations of legislation require a dis- 
tribution of the proposal in print before the Annual 
Meeting, this control can easily be exercised 

“All Committees on subjects not involving a 
recommendation for legislation would naturally report 
to the body creating them, i. e., the General Meeting, 
the specific Committee-Section, the General Council, or 
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Executive Committee; subject to the Executive 


nittee’s cont re-allotting them.” 


iY. 3 ANCIAL AFFAIRS 
Che financial affairs of the Association to remain 
present in the hands of the Treasurer and the 


itive Committe 
V. GENER ADMINISTRATIVE AFFAIRS 


The Promot Measures Recommended, and 
ther action on behalf of the Association to promote 
legislation recommended by the Committee-Sec- 
s, Should be specially concentrated into the hands of 
gle officer, who should have the official cooperation 
ther persons best adapted to assist. Call this officer 
Legislative Chairman, or something of the kind. 
all Chairmen of the Committee-Sections be ex- 
io on his Committee, also the President, the Vice- 
sidents, and the Secretary of the Association. Let 
be chosen for his vicinity to Washington, and for 
experience and standing in public affairs. Let him 

sociate with himself, for each measure, the Chairman 
the appropriate Committee-Section, and when desir- 
le, the President, the Vice-Presidents, and the Secre- 
ry of the Association. Then, instead of the casual 
| disconnected handling of the various proposals by 
fferent members unacquainted with each other’s do- 
rs, the whole group of measures under recommenda- 


1 


m for legislation will be co-ordinated under a single 
ipervision and presented with the best prospects of 
ceptance. 

“This officer would therefore need a special new 
rovision in the Constitution.” 

The remainder of the Report, under this head, pro- 
osed the consolidati of the publications of the As- 
ciation under a single officer. This feature of the 
roposal has long been fully met by the establish- 


ment of the JoURNAL of the Association and of the Ex- 
ecutive Secretary's office. 

The report concluded as follows: 

“The foregoing details, it is believed, bear out the 
statement in the Summary that the present proposals 
are reducible to five simple measures, which are not 
radical innovations, but are merely adaptations of ex- 
isting institutions to new conditions brought about by 
the growth of the Association and of the profession. 

“It is believed that these proposals do not remove 
a single important feature or cherished tradition of the 
Association, nor tend in any way to affect its spirit of 
fellowship or its professional distinction. Rather they 
will assist in increasing its effectiveness, in solidifying 
its influence in the profession, and in enlarging its use- 
fulness in the community.” 

Looking back over the sixteen years that have 
elapsed since the preparation of that Report, it still 
seems to the writer that the main aim of the proposed 
measures is still in need of attainment, viz. Power. 
What the Association as a body still lacks, and ought 
to have, is the power to represent, actively and ration- 
ally, the convictions of the entire legal profession in our 
country. In the forum of public opinion the Bar is 
held responsible. But, owing to its outgrown organiza- 
tion, it still lacks the power that should always go with 
responsibility. Take, for example, the Association bill 
for Federal Rules of Court; that bill has been pending 
for eighteen years in the Federal Senate. If the As- 
sociation was so organized as to represent the full force 
of the national power which it really possesses, that bill 
would have passed long ago. 

What the Association now needs, most of all, is 
such measures of amendment to its Constitution and 
By-Laws, as will enable it to formulate rationally its 
convictions as a representative body and to activize its 
latent national power with maximum effect. 
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(Continued from Page 358) 
thirteen. It may well be that some states in- 
cluded in the negative list should be included in 
the other. That a transfer which will be very 
heerfully made upon notification. It also may be 
that in some instances expected annotations will fail 
to appear. But from information recently received 
from many states I know that the work is actually 
cing done day by day in a great many law libraries 
ind that in many states a very substantial portion 
f it is already manuscript. The faithfulness 
with which this purely voluntary undertaking is 
being performed is a constant source of both amaze- 
ment and delight 
“In several of the states included in the minor- 
ty list sincere efforts have been made to get the 
work under way, but have not yet borne fruit. It 
is not too much to hope that by next year they may 
be included. It is a pleasure to report that in only 
a few instances do we fail to get interest or re- 


' 


sponse from a local association. 
Annotations for Conflict of Laws 
“So far the emphasis has been upon the pro- 
gram for Contracts annotations. In states where 


that is under way under circumstances that promise 
successful completion, attention should be given to 
Conflict of Laws, which will be the next Restate- 
ment published following Contracts. Conflict of 
Laws work is now being done in more than twenty 
states. There seems no need to crowd it, if it is 
progressing satisfactorily. The bulk of case law is 
not so great in Conflict of Laws as it is in Contracts 
and a local annotation does not involve the han- 
dling of so much material. But Conflict of Laws 
should receive attention this year in every state 
where Contracts is satisfactorily under way. That 
will insure the completion of Conflict of Laws anno- 
tations in time to accompany the official Restate- 
ment of that subject.” 


These reports were preceded by that of the 
Treasurer, George Welwood Murray and followed 
by the report of the Committee on Membership, of 
which Mr. George E. Alter is Chairman. The re- 
mainder of the sessions on Thursday, Friday and 
Saturday were taken up in discussion of the various 
drafts. Of these, Tentative Draft No. 1 on the Ad- 
ministration of Criminal Law, as might have been 
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liveliest discussion. The 
Summoning Witness in one 
Another State,” passed with 
practical unanimity, after certain explanations by 
the Reporters. But this unanimity immediately 
vanished when the proposed measure dealing with 
“Killing or Wounding to Effect Arres came 
before the meeting. A Prefatory Note, printed be- 
fore the proposed measure, and signed by Director 
Lewis, apprised the meeting of the difference of 
opinion in important respects which existed between 
the majority of the Reporters and Advisers and 
the Council of the Institute. It called attention 
to certain amendments which the Council thought 
should be made to the draft as submitted by the 
Reporters—which amendments were printed in 
Italics in the black letter text of the Act approved 
by a majority of the Reporters and Advisers. This 
difference of opinion was immediately reflected 1 
the discussions on the floor, which dealt in the main 
with the extent to which it s advisable to limit 
the right of police officers and private persons to 
inflict death in making an arrest for felony. The 
matter was finally referred to the Reporters and 
their Advisers for further consideration. 
Text of Approved Act for Summoning Witness etc. 
The proposed “Summoning Wit 
ness in one State to Testify in Another State,” 
as approved by the Jnstitute, reads as follows: 


expected, provoked the 


proposed statute on 
State to Testify in 


a 
] 


Statute on 


Summoning witness in this state to 
If a judge of a court of record 


“Section I. 
testify in another state 
in any state which by its laws has made 
for commanding persons within that state to attend 
and testify in criminal prosecutions in this state 
certifies under the seal of such court that there is 
a criminal prosecution pending in such court, that 
a person being within this state is a material wit 
ness in such prosecution, and that his presence 
will be required for a specified number of days, 
upon presentation of such certificate to any judge 
of a court of record in the county in which such 
person is, such judge shall fix a time and place 
for a hearing and shall notify the witness of such 
time and place. 

“If at the hearing the judge determines that 
the witness is material and necessary, that it will 
not cause undue hardship to the witness to be com- 
pelled to attend and testify in the prosecution in 
the other state, that the witness will not be 
pelled to travel more than one thousand miles by 
ordinary public conveyance, and that the laws of 
the state in which the prosecution is pending and 
of any other state through which the witness may 
be required to pass by ordinary course of travel 
will give to him protection from arrest and the 
service of civil and criminal he shall issue 
a summons, with a copy of the certificate attached, 
directing the witness to attend and testify in the 
court where the prosecution is pending at a time 
and place specified in the summons. 

“If the witness, who is summoned as above 
provided, after being paid or tendered by some 
properly authorized person the sum of ten cents 
a mile for each mile by the ordinary traveled route 
to and from the court where the prosecution is 
pending and five dollars for each day that his 
attendance is required, fails without good cause 
to attend and testify in the summons, 


provision 


com 


pre cess, 


as directed 
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he shall be punished in the 
the pun \ishment of any 


manner provided 
witness who disobeys 
| 


summons issued from a court of recor t 
state. 

“Section 2. Witness from another state su 
moned to testify in this state. If a person in any sti 
which by its laws has made provision for comma 
ing persons within its borders to attend and test 
in criminal prosecutions in this state, is a ma 
rial witness in a prosecution pending a court 


record in this state, a judge of such court may is 
a certificate under the seal of the court stat 
these facts and specifying the number of days t 
witness will be required. ‘This 
be presented to a judge of a court of record in 


county in which the witness is found 


“Tf the witness is summoned to attend 
testify in the criminal prosecution in this state 
shall be tendered the sum of ten cents a mile 
each mile by the ordinary traveled route to ; 
from the court where the prosecution is pendi 
and five dollars for each day that h ittendar 
as a witness is required. A witness who has 
peared in accordance with the provisions of 
summons shall not be required to remain witl 


this state a longer period of time 
mentioned in the certificate. 
“Section 3. Exemption from arrest and servi 





of process. 1t a person comes into this state in obed 
ience to a summons directing him to attend ar 
testffy in a criminal prosecution in tl ite | 
shall not while in this state pursuant to such sur 
mons be subject to arrest or the service of proc: 
civil or criminal, in connection with matte 
arose before his entrance into this state under tl 
summons. 

“If a person passes through tl state while 
going to another state in obedience to a summot 
to attend and testify in a criminal prosecution 
that state or while returning y there from, he sh: 
not while so passing throug yh this state be subject 
to arrest or the service of process, civil or crin 
nal, in connection with matters which arose be 
fore his entrance into this state u the su 


mons.” 
Comment on Fact Defendant Did Not —- 


The Tentative Draft on the Administration 
of Criminal Justice showed that there was a marked 


contrariety of opinion among Reporters and Ad 


visers as to the proper rule in regard to comment 
on the fact that defendant did not testify. Six 
proposals were submitted to the meeting for c: 
sideration and the last was adopted. It reads: 
“VI. The judge, the prosecuting attorney and 
counsel for the defense may comment on the fact 
that the defendant did not testify—Three Advisers 


(first choice of one).” 
On Friday evening, at a meeting pr 

by Director William Draper Lewis and largely at- 
tended by members and guests of the Institute, Pro- 
Manley O. Hudson, Harvard Law 
delivered an interesting and informative 
“The Research in International Law.” 
were the usual social events in connec- 
meeting. At the banquet Saturday 


fessor of the 
School, 
address on 

There 
tion with the 


evening addresses were made by Miss Ada Louise 
Comstock, President of Radcliffe College; Dr. E 
A. Gilmore, Dean of the School of Law of the State 


University of Iowa, and Solicitor Get hacher. 
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COMPULSORY UNIT OPERATION OF OIL POOLS 





nditions Obtaining in the Oil Industry Which Make Question of State’s Power to Enforce 


Unit Operation or Something Analogous to It One of Vital Importance—Pertinent Deci- 


ted States Supreme Court—A Kansas Case Directly in Point—Consti- 
ght of Property Owners as Recognized in Texas Case — Significant 


\nalogy Supplied in Drainage Decisions* 





By W. P. Z. GERMAN 
Member of the Tulsa, Oklahoma, Bar 


sions of Unit 
tutional Ri; 
OME attention should be given to definitions. 
The term “unit operation” may have at least 
two meanings, one being the merging of titles and 
the development and operation of the one unitized 
irea as if it were one tract of land held under a 


ngle oil and gas lease according to a definite pro- 
gram intended to accomplish a maximum recov- 
ery from the pool as a whole at a minimum of cost. 
It is incomplete when the royalty owners do not 
ilso merge their titles to their oil and gas rights 
the area and is complete when they do. The 
ther is not accompanied by any merger of titles, 
but the development and operation of the area are 
n accordance, as nearly as reasonably practicable, 
with such a program. This second conception may 
be nothing more than a cooperative development 
ind operation plan, but in this paper it is regarded 
is more than that. If there cannot be unit opera- 
tion without a merger of titles, then it would seem 
not require unit operation for it 


that the state car 
cannot require a merging of titles; but if it may 


consist in requiring each and all of the leasehold- 
ers to develop and operate or to submit to a devel- 
ypment and oper n according to some such com- 
mon plan as is referred to above without at the 
same time requiring a merger of titles, then it 
would seem that unit operation may be required by 


the state. Whether the states have this power is 
the subject to be herein considered. If the state 
an so bind the several lessees, it also can so bind 

the several lessors 
The writer does not know what would be an 
ideal plan for the development and operation of = 
pool; but it takes into account the fact that the 
accumulation of gas and oil is not uniform through- 
ut the formation; that often free gas, highly com- 
pressed, occupies the upper portions of the reser- 
voir, the oil with compressed gas in solution coming 
next in order; that at places oil is not overlaid with 
free gas, and sometimes there are peaks where free 
gas is not immediately underlaid with any oil; and 
the fact that these substances are held under a uni- 
formly distributed pressure, generally referred to 
as “rock pressure.” It also recognizes that the most 
efficient utilization of this naturally-existing reser- 
voir-pressure in the recovery of the oil requires that 
there be no operation of wells completed into areas 
where gas only has accumulated, for this diminishes 
the pressure, withdraws gas which could migrate 
” *Address before Petroleum Division, American Institute of 


Mining and Metallurg Engineers, New York, Feb. 19, 1931. Mr. 


German is the Genera Attorney for the Skelly Oil Ca 
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to oil-bearing areas, and draws gas out of solution 
with oil, all to the detriment of oil recovery; and 
that there shall be only an operation of wells which 
are completed into oil-saturated areas. The gas 
would be thus recovered along with the recovery 
of the oil, and at the same time there is a most ben- 
eficial use of the rock pressure. Some believe that 
it is preferable that the oil lowest down the slope 
shall be first extracted. The superiority of unit 
operation over proration as we know it today is 
obvious. Among other differences, proration ignores 
an orderly development of a field, whereas unit 
operation recognizes and enforces it. 

The authority of a state to intervene and cor- 
rect evils of the type we are discussing is called 
its “police power.” This power of a state is vested 
in its legislature, and is to be manifested by the en- 
actment of laws. Blackstone defines this power as 
the due regulation of the domestic order of the 
kingdom whereby the inhabitants of a state are 
bound to conform their behavior to the rules of pro- 
priety, good neighborhood, and good manners, and 
to be decent, industrious and inoffensive in their 
respective stations. Cooley says that it includes 
regulations by which the state seeks to establish 
for the intercourse of citizens with citizens those 
rules of good manners and good neighborhood 
which are calculated to prevent a conflict of rights, 
and to insure to each the uninterrupted enjoyment 
of his own so far as is reasonably consistent with a 
like enjoyment of rights by others. It has been said 
that all police power rests upon the common-law 
maxim that every person shall be required so to use 
his property as not to injure the rights of others. 

There are at least four conditions which obtain 
in the oil industry which might well justify an ex- 
ercise of the police power of the state, if the power 
extends that far, to enforce the unit operation of 
oil fields or something analogous to it, whenever it 
cannot be had by agreement. These are: 

First: The existence in oil fields of so many 
separate individual holdings, in small tracts of land; 

Second: The migratory nature of oil and gas 
deposits, and the presence of pressure with them 
in the reservoir beneath; the tremendous value of 
this pressure, whenever it is placed under proper 
control, in the recovery of the oil and the ines- 
timable harm that can grow out of its wastage; 

Third: The desire of the individual lessee to 
obtain through wells on his lease and to keep all 
that he can get of the oil and gas beneath, when and 
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as fast as he may choose, without regard to the 
situation of his neighbors, and without regard to 
market conditions ; which, less politely stated, may 
be termed human greed and 

Fourth: Distrust 

Due particularly to the third and fourth of 
these conditions, widespread unit operation by 
agreement seems to be quite difficult, if not impos- 
sible, of accomplishment. And yet, an ordinary 
conception of right and wrong should satisfy every- 
one that each land proprietor in a pool is entitled to 
a fair proportionate part, and no more, of the re- 
coverable reservoir content if at the same time he 
can be required to share on a like basis in the cost 
of its recovery. 

The state is interested in two things, namely: 

First: The conservation of the irreplaceable oil 
and gas deposits within its boundaries, and in their 
production without waste, either underground or sur- 
face, for the use and enjoyment of its inhabitants as 
and when needed by them, and this includes future 
generations. This interest is to be manifested by an 
exercise of the police power. There are two ways in 
which the citizens of the state may use and enjoy these 
substances. One consists in the profitable extraction 
thereof from the ground by landowners within the state 
whose lands are located in the oil and gas fields and 
their profitable sale, and the profitable refining of such 
of the oil so extracted as may be utilized in refineries 
located within the state; and the other is the use of the 
gas for domestic and industrial purposes and of the 
by-products of the oil in motor vehicles, and of both 
substances in various and sundry other ways by the 
inhabitants of the state. Thus the state is interested 
in the recovery of the maximum amount of these sub- 
stances from each and every pool within its borders at 
a minimum of cost, and also that their production from 
time to time shall bear a reasonable relation to reason- 
able market demands. 

Second: The state is equally interested in the 
protection of the several proprietors and their lessees 
of lands located within the oil pools within its boun- 
daries against the extraction or the dissipation and 
waste by any one or more of them of a disproportion- 
ate part of the oil and gas within the reservoir and in 
the accomplishment of a fair and equitable distribution 
among all of them of the recoverable oil and gas there- 
from. It is as much a part of the duty of the state 
thus to protect the several proprietors in a pool as it 
is to protect the general public in the conservation of 
these natural resources. This interest is also to be 
manifested by an exercise of the police power. 

The courts have held that in the absence of legis 
lative restraint the owner of land or his lessee may pro 
duce through his wells all of the oil and gas that he is 
able to extract from the reservoir beneath without re- 
gard to where in the reservoir he may draw from and 
that he becomes the absolute owner of ail thereof that 
he reduces to possession. Until the legislature has pro- 
vided that he shall not do so, his neighbors cannot en- 
join him from so doing nor can they recover damages 
on account thereof. Their sole remedy against drain- 
age is the development and operation of their lands. 
These are the holdings of the courts both in states 
which have adopted the rule of ownership in place and 
those which deny ownership in place. The effect of 
these rules is to encourage rather than retard practices 
which lead to confusion, wasteful haste, duplication of 
development and operation, undue dissipation of gas 

















pressure and a volume of production in no sense ri 
lated to market demands. They are the antitheses . 
conservation, both physical and economic ; but the fault 
does not lie with the courts, for the same courts ha\ 
conceded the legislative power to alter these rules. Fur 
thermore, the same courts have gone further and 
nounced another rule which we who are interested 
unit operation will find very helpful. They have held 
that oil and gas while in the ground belong to the owne 
of the land in which for the time being they lie and tha 
the title thereto remains in him so long as they remain i 
his land; they recognize the migratory and fugaceou 
character of these substances but concede that so long a 
they are positioned beneath the surface of the land of 
one owner they belong to such owner and not to any 
one else, subject, it is true, to his loss of his title by n 
act of his own, without his consent and even without 
his knowledge, for they concede that whenever they 
escape and go into the land of another the title of the 
former owner disappears and becomes that of the land 
owner into whose land their new position has been taken 

his is helpful because when we go back of the time 
when production is first had in a field, we are enabled 
to visualize the original right of each landowner therein 
as compared with that of all others. For all practical 
purposes no migration occurs until by the hand of man 
the formation is punctured and production commenced 
Before there is any disturbance of the location of these 
substances in the reservoir, that is, prior to the time 
when the first well is drilled and operated, each land 
proprietor stands as the owner of, or, to say the least 
of it, equitably entitled to that quantity of the oil and 
gas which lies beneath the surface of his land. If it is 
practicable by some method of testing wells drilled at 
selected sites, examination of sand cores, etc., to esti 
mate within reasonable bounds, not at all with mathe 
matical accuracy, the fertility of that portion of the 
producing formation which lies under the surface of 
the land of each proprietor, then it is possible to ap- 
praise quantitatively the rights of each to a distribution 
of the recovered oil and gas; or, there may be other 
standards for determining each man’s fair part of what 
may be recovered. These are problems for the petro- 
leum engineer. These suggestions anticipate unit op- 
eration with the inception of development; but, if it 
should come afterwards, the then existing underground 
status (by which all concerned would doubtless find 
themselves bound) might be ascertainable by similar 
methods. 

The United States Supreme Court in the case of 
Ohio Ou Co, vs. Indiana, 177 U. S. 190, 44 L. ed. 729, 
decided in 1900, gave to us the guiding principle when 
it said that from the peculiar nature of the right of 
each surface proprietor in a field and the objects upon 
which it is to be exerted, the legislative power can be 
manifested for the purpose of protecting all the col- 
lective owners by securing a just distribution to arise 
from the enjoyment by them of their privilege to reduce 
to possession. It made this guiding rule clearer when 
in the case of Walls vs. Midland Carbon Co., 254 U. S. 
300, 65 L. ed. 276, it said that “before the event occurs, 
indeed, in prevention of it, the state may interpose its 
power to prevent a waste or a disproportionate use of 
either oil or gas by a particular owner in order to con- 
serve the equal rights of other owners and advance the 
public interest,” and stated that in the Ohio Oil Co. 
case it had been adjudged that the use by one owner of 
the surface affected the use of other owners and an ex- 
cessive use of one diminished the use of others, and that 
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e the power of the state can be manifested for the 
pose of protecting all by securing a just distribution 
irise from the enjoyment by them of their privilege 
reduce to possession 

It has been said that “the ultimate aim. of prora- 

and of unit operation should be to recover for each 
seholder only that oil which originally underlay his 
perty; that proration and unit operation will do 
iy forever with legalized piracy which says that the 
belongs to the man that reduces it to possession.” 

ration is a helpful remedy; but unit operation is a 
e, for it can more nearly attain a fair distribution 
well as prevent underground waste 

Some states have passed oil and gas conservation 


vs. These are usually directed primarily against 
iste in the interest of the general public. Some of 
em are also aimed directly at the safeguarding of in- 
vidual rights. Great progress has been made in re- 
nt years in the science of recovering, and that of 


mserving, oil and gas, including the discovery of the 
estimable value of a properly controlled use of reser- 
vir pressure in the recovery of oil. This discovery 
laces a finger squarely on the reason for so much eco- 
mic and underground waste. It furnishes a basis 
1 an extension of the exercise of the legislative power 
to points further than it has ever gone, or, perhaps, in 
he case of some states, for the exercise by administra- 
tive agencies under existing laws of authority not pre- 
iously undertaken. If proper use is made of this dis- 
wery, then the public and the producer are equally 
rotected. 

While the state cannot compel a merger of titles, 
t seems to me to follow clearly from the decisions of 
the United States Supreme Court already referred to 
nd other cases presently to be reviewed, that the state 
has the power to require unit operation. 

Proration has been sustained as constitutionally 
alid in Oklahoma by its Supreme Court (292 Pac. 
841) and in an unreported opinion by a three-judge 
‘ederal court; by the Supreme Court of California 
294 Pac. 717) and by the District Court of Travis 
County, Texas. The decisions in these cases are in 
point, but other decisions bear more directly upon com- 
pulsory unit operation 

In the first place, each proprietor’s constitutional 
right to enjoy his own property is satisfied when he is 
luly delivered his share of the production wholly with- 
out regard to whether this production comes out of the 
ground through wells drilled on his own land or those 
drilled on the lands of others. If the oil and gas in the 
ground is not a common fund analogous to accidentally 
confused goods (12 Corpus Juris 492), but is owned in 
place, still, since they are migratory and when the pool 
is operated easily become confused, the rule governing 
accidental confusion of goods—that each is at least en- 
titled to his aliquot part of the whole—is fairly applic- 
able here. Each owner should, of course, in any event, 
be required to pay the cost of the recovery of his part. 

A case directly in point here is that of Marrs vs. 
City of Oxford, decided in 1928 by the United States 
District Court in Kansas, and reported in 24 Fed. (2nd) 
541, and decided on appeal by the United States Circuit 
Court of Appeals for the Eighth Circuit, whose opinion 
is reported in 32 Fed. (2nd) 134. An oil field en- 
croached upon the city of Oxford, Kansas, and was 
proved to underlie a considerable part of the residential 
portion of the city. The city council passed an ordi- 
nance prohibiting the drilling of more than one well 
in a city block regardless of the fact that it was known 





that there were many separate land proprietors therein. 
A permit for the drilling of such well was required to 
be obtained and the ordinance provided that all of the 
several proprietors or their lessees in each block should 
have the privilege of enjoying shares in the produc- 
tion from the one well which was allowed to be drilled, 
upon payment of their respective proportionate parts 
of the cost and expense attending the drilling and oper- 
ation thereof; and it provided that one-eighth of the 
production should be divided among the lessors of the 
leased lots without regard to cost and expense. A lot 
owner who had not leased his lot in a block in which a 
permit to drill a well had been granted to the lessee of 
another lot ; a lessor of another lessee in the same block, 
and the last-mentioned lessee, filed suits in the United 
States Court in Kansas, attacking the validity of this 
ordinance on the ground that it deprived them of rights 
guaranteed by the Fourteenth Amendment to the Con- 
stitution of the United States. Their contentions were 
denied and the ordinance was sustained by both the trial 
court and the Circuit Court of Appeals. 

It is obvious that in effect the provisions of said 
ordinance enforced the unit operation of each city 
block. Although there were several lot owners, but one 
well could be drilled within the block, and for the drill- 
ing thereof a permit had to be obtained, and, upon fair 
conditions relating to the costs, the owners of all of the 
other lots and/or their lessees, could and were to be al- 
lowed to share in the produc from the one well. 
The distinction between this plan, on the one hand, and 
the unit operation by agreement of a like area, on the 
other, is that in the case of the ordinance there is no 
absolute obligation to pay any part of the cost of drill- 
ing the well, and the right to share in the production is 
made contingent upon actually sharing in the costs; 
whereas, in the case of agreed unit operation there is 
an absolute obligation to pay a prescribed share of the 
cost of development and operation, and also an abso- 
lute right to share in the production upon a prescribed 
basis. In the former, both landowners and their lessees 
were bound, for it was a police regulation, whereas, in 
the latter, if the royalty owners have not also agreed, 
they are not bound. 

Having in mind the provisions of said ordinance, 
let us take particular .note of what the United States 
Circuit Court of Appeals said about it. That court, 
after having sustained the validity of the ordinance 
upon the ground that it tended to protect the health and 
comfort of the residents of the city and their property 
from fire hazards, proceeded to add: 

“But looking to the substance of things, as equity does, 
what are the rights of plaintiffs that will be encroached upon 
or denied to them by the enforcement of this ordinance? It is 
not the mere right to drill a well on one or two lots at great 
cost and stop with that, or to take the proportionate part of 
the oil and gas in the pool that might be said to lie under or 
be fairly attributed to those lots. The obvious purpose was to 
reach the pool as quickly as possible and take all of the oil and 
gas obtainable before others could get it, thus seriously en- 
croaching upon and probably destroying the same rights of ad- 
joining lot owners. If one or more lot owners have given a 
lease for which no permit is obtainable their lessee may join a 
lessee who has a permit in the same block on terms that are 
fair to both lessor and lessee. If a lot owner has not given a 
lease he is protected by the asking in a fair proportion of the 
mineral produced by a permittee. The regulations make every 
effort to protect, rather than to destroy rights. They extend 
equal opportunity to all who have an interest and eliminate 
the race between those having equal rights in a common source 
of wealth, so that some may not take all and leave others with 
nothing. Under the law in Kansas there is no property in oil 
and gas, because of their migratory nature, until they have 
been captured, though each surface owner may take without 
limit, unless lawfully restrained. Phillips v. Springfield Crude 
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Oil Co., 76 Kan. 783, 92 P. 1119; National Supply Co. v. 
McLeod, 116 Kan. 477, 227 P. 350. This is the rule also in 
Pennsylvania and Indiana. The nature of this right was fully 
discussed and defined in Ohio Oil Co. y. Indiana, 177 U. S. 190, 
20 S. Ct. 576, 44 L. Ed. 729. The court in that case, after ac 
cepting the general practice as a settled principle, that every 
owner of the surface within a gas or oil field might prosecute 
his efforts and reduce to his possession if possible all of the de- 
posits without violating the rights of other surface owners, in 
the absence of regulations to the contrary, said: 

“ ‘But there is a co-equal right in them all to take from a 
common source of supply, the two substances which in the na 
ture of things are united, though separate. It follows from the 
essence of their right and from the situation of the things, as 
to which it can be exerted, that the use by one of his power to 
seek to convert a part of the common fund to actual posses- 
sion may result in an undue proportion being attributed to one 
of the possessors of the right, to the detriment of the others, 
or by waste by one or more, to the annihilation of the rights 
of the remainder. Hence it is that the legislative power, from 
the peculiar nature of the right and the objects upon which it 
is to be exerted, can be manifested for the purpose of protect 
ing all the collective owners, by securing a just distribution, to 
arise from the enjoyment by them, of their privilege to reduce 
to possession, and to reach the like end by preventing waste.’ 

“Tf this right in each and all of the surface owners can be 
thus restrained and its exercise regulated by a law of the state 
enacted for the purpose, how can it be held that a valid police 
regulation, which incidentally and in caution embodies the 
same restraint and regulation, can be made the basis of a claim 
that plaintiffs have a right to take all of it, and any restraint 
of that right violates constitutional guaranties? The basis 
of a statute, sugested in the Indiana case, is the govern- 
mental power to equally protect each surliaen owner in his 
right to a common fund.” 

Thus we see that what is in effect, if not in reality, 
an enforced unit operation of a city block has been sus- 
tained not only upon the ground that it protected the 
health and comfort of the inhabitants of the city and 
diminished the fire hazard to their property, but also 
upon the added ground that by the recovery through 
one well in a block of oil for all of the several lot-own- 
ers within it, none was deprived of any constitutional 
right to drill upon his own property and to produce his 
oil through his own well, since each was extended the 
opportunity upon fair terms, to receive, by the asking, 
a fair share of the production; and the plan eliminated 
the costly race between those having equal rights. 

The United States Supreme Court denied a peti- 
tion for a writ of certiorari to bring the case there for 
its review, and thus by indirection announced that it 
found no serious fault, if any at all, with the decision 
below. 

If such a system for the development and opera- 
tion of a city block, an enforced unit operation thereof, 
wherein there are a large number of separate lot-own- 
ers, does not deprive any lot-owner of any constitu- 
tional right, then why may not a system for the unit 
operation of an area greater than the size of a city 
block, such as one or more sections of land or the whole 
of an oil field, be lawfully adopted and enforced? The 
only difference between the two lies in the territorial 
extent of the application of the same principle of regu- 
lation. 

Neither District Judge (now Circuit Judge) Mc- 
Dermott nor Circuit Judge Lewis founded his sus- 
tenance of the constitutional validity of the ordinance 
upon the sole ground that it protected to some extent 
the health, comfort and property of the inhabitants of 
the city of Oxford. They each, and particularly Judge 
McDermott, spoke of the economic waste in the drill- 
ing of unnecessary wells which was prevented by the 
ordinance ; and both of them regarded the plan as com- 
ing within the holding in the Ohio Ow Co. case with 
reference to the power of the legislature to accomplish 
proportionality of taking from a pool. So it cannot in 


my judgment be reasonably or successfully contended 
that the courts would not have sustained the ordinan 
had it not been for the presence of homes and familic 
within the area affected by it. Nothing is made cleare: 
than that if the same town-lot situation had exists 
anywhere else, and had been unaccompanied by t 
presence of persons or residences, a regulation like tt 
which the ordinance contained, relating to the develoy 
ment of the area, would have been sustained upon the 
same principle which lay at the foundation of the a 
nouncement in the Ohio Oil Co. case. If an equal « 
portunity, such as the Oxford ordinance afforded 
every lot owner should be extended to all the leas: 
holders within an entire oil field to receive, upon fai: 
terms as to the expense, an interest in the productior 
from prescribed and allowed wells in the field upon ; 
basis of a fair apportionment of the production and at 
the same time there should be eliminated the race be 
tween those having equal rights in the common source 
of wealth so that some may not take all and leave others 
with nothing or less than their share, who can say, in 
the light of this decision, that such a Progr am applied 
to the field as a whole would operate to take tie any 
leaseholder therein any of his constitutional rights? Let 
it be left to others to pass upon the practical wisdom of 
compelling such a complete pooling of a large oil fiel 
There are operators in the Oklahoma City field who 
have almost prayed for some way to stop the waste of 
gas energy. 

We have another interesting case. It arose 
Texas. The commonly called 150-foot rule issued by 
the Railroad Commission of that state and its enforce 
ment is a step in the direction of a requirement of unit 
operation. The Texas statute provides that the Rail- 
road Commission “is empowered to establish rules and 
regulations for the drilling of wells and preserving a 
record thereof” and makes it the duty of the Commis 
sion “to require such wells to be drilled in such a man- 
ner as to prevent injury to the adjoining property.” The 
rule promulgated by the Commission provides that no 
well for oil or gas shall be drilled nearer than 300 feet 
to any other completed or drilling well on the same o1 
an adjoining tract of land and that no well shall be 
drilled nearer than 150 feet to any property line, but it 
contains a proviso to the effect that the Commission, in 
order to prevent waste or to protect vested rights, may 
grant exceptions and permit drilling within shorter dis 
tances. The validity of this regulation and of a spe 
cial order issued under the proviso were assailed in the 
case of Oxford Oil Co. vs. Atlantic Oil & Producing 
Co. (D. C. F. D. Tex.) 16 Fed. (2nd) 639; (C.C. A 
5) 22 Fed. (2nd) 597. The Oxford Oil Co. owned an 
oil lease on a strip of ground 3,160 feet long, 56 feet 
wide at one end and 36 feet wide at the other, in the 
heart of a prolific oil field in Texas. It had planned 
to drill ten wells on this narrow strip. They would 
have been about 300 feet apart and within about 25 
feet of adjoining large tracts held under lease by others 
By an order the Commission limited the Oxford com- 
pany to the drilling of four wells and specified where 
they must be located. By the order these wells were 
not evenly spaced; the first was 150 feet south of the 
north line of the 3,160-foot tract, the second 913 feet 
south of the first, the third 157 feet south of the sec- 
ond, and the fourth 906 feet south of the third, and 
this left 1,064 feet between the fourth well and the 
south line of the tract. The wells were drilled accord- 
ingly, and operated, and then the company sued the 
Atlantic Oil & Producing Co. and the members of the 
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mission and others for damages, claiming that it 
been deprived of its right to drill wells on its 
land and thus was deprived of its property in 
tion of the Fourteenth Amendment to the Consti- 
n of the United States. The Atlantic Oil & Pro- 
g Co. owned, developed and operated the adjoin- 
large lease on one side and another company was 
other side. Their wells were 

from lines and did not match the 
rd company’s wells. The Atlantic company had 
part in procuring the special order on the Oxford 
pany. Judge Atwell, in deciding the case in the 
court, stated that an oil well will drain lands 
und it for 150 feet in every direction, and that the 
ford Oil Co. could not drill any well on their strip 
land without draining the contiguous land, and that 
allowed to drill unsupervised, they would not only 
all of the oil that was under their own land, but 
a large amount of property that 
longed to others. They could not drill any well with- 
this result.” The court sustained the regulation 

1 the order made under it upon reason and upon the 
uthority of the Ohio Oil Co. case and other cases. In 
ncluding, Judge Atwell 


vise situated on the 
feet f property 


would secure 


said: 

‘I am convinced that the plaintiff's rights have not been 
ited and that the drillings allowed by the Commission were 
onant with the ’s ownership, rights of development, 
i enjoyment, and preservation of the property rights of 
hboring and contiguous 

The Circuit Court of Appeals, in affirming this 
lding, said, among other things, that 


owners on 


of a state to so regulate the drilling of wells 
rve the rights of adjoining owners is 
controversy. It was 
to lay down a general 
nineral rights of the owners of 
s of enforcing that rule 


“The right 
oil and gas as t ns 
well-settled to admit of serious 
hin the power 
for the protection of the 


of the Legislaturs 


r 
1 

ive the detail 

wr board.” 


ining lands, and 
in administrative agency 
The United States Supreme Court refused to grant 
writ of certiorari that case. The decision in this 
ise is particularly significant for two reasons: First, 
fair distribution of the recoverable oil in the area of 
lease among the holders of leases therein was the 
ne and sole purpose of the No waste above or 
nder the ground was involved; and, second, Texas is 
e of the few states wherein the courts have held that 
e owner of land owns the oil and gas in place. 
hrough the allowed wells, the Oxford company would 
raw oil from its neighbors, and through their wells, 
ts neighbors would draw oil from certain unprotected 
parts of the Oxford company’s strip. Judge Atwell 
mentioned the fact that under the decisions of the 
Texas courts the landowner owns the oil and gas in 
place, and held that if the difference between the rule 
n that state and the opposite rule on that subject in 
ndiana (whose statute was involved in the Ohio Oil 
o. decision) has any bearing upon the problem under 
liscussion “it tends to add a stiffening to the reason for 
istaining the Texas regulation as a proper exercise of 
ts police power.” He clearly meant that the regulation 
nd the particular order tended to accomplish propor- 
mality of taking, and that if thereby the Oxford 
mpany acquired, under the circumstances, an amount 
f oil equal to that in place under its land, it was im- 
aterial where in the reservoir it came from 
If the power exists, and particularly in a state 
vhere, as in Texas, the owner of real property owns 
he oil and gas in place, to require a particular location 
- spacing of wells in a small, limited portion of the 
irea of a large oil field in order to accomplish a fair 
listribution of the production among a few producers 


order 


in such limited area, then it necessarily follows that, for 
the same reasons and upon the same grounds, the power 
exists (and if circumstances require, it may be exer- 
cised) to regulate the spacing and location of wells 
throughout the entirety of any such field in order to 
accomplish a fair distribution among all of the pro- 
ducers therein. If the Legislature, or an administra- 
tive body acting under its authority, has the power to 
regulate the spacing of wells of one operator for the 
protection of his neighbors, it would seem necessarily 
to follow that it has the power to regulate in like man- 
ner all the other operators in the field in carrying out 
a comprehensive plan of conservation and of fair dis- 
tribution of the reservoir content among them all. 

It will not do to say that if the property boundary 
lines in a field happen to be so regularly fixed as that 
wells would be located in accordance with the prevailing 
practice of the industry, that is, one well to each ten 
acres, and that if the field were developed according to 
custom, no well being nearer to a property line than 
300 feet, the power of regulation would not exist. 
There nevertheless would still obtain the competitive 
struggle, confusion, wasteful haste, and undue dissi- 
pation of gas energy. In the absence of either volun- 
tary or enforced orderly and regulated operation of the 
field, no fair distribution among the several leasehold- 
ers of the recoverable oil from the reservoir would be 
possible. The race for advantage would still obtain. 
There would be disproportionate takings and dispropor- 
tionate and unfair use made of the commonly-owned 
gas energy. 

I have not been able to study sufficiently the gas- 
oil ratio statute of California, nor the decisions of the 
courts of that state (294 Pac. 717) sustaining its con- 
stitutional validity, to make it safe to review them. 
Petroleum engineers will, I think, give credit to that 
state and its courts for having made the first substan- 
tial legislative and judicial direct recognition of the 
presence of gas energy in subsurface oil zones and 
its importance in the recovery of the oil, and as the 
first to take affirmative steps to prevent the waste and 
to require the utilization of this energy. The Okla- 
homa Corporation Commission and perhaps the Texas 
Railroad Commission have recognized this to some ex- 
tent in proration orders. If a state can require what 
the California statute does, then there appears no good 
reason why it could not require the conservation and 
use of this energy by a type of development and oper- 
ation such as is the subject of discussion in this paper. 

The principle underlying the Ohio Oil Co. case 
and kindred decisions is not new. It is older than our 
Government. It is embodied in the ancient maxim of 
the common law that everyone must so use his own 
property as not to injure the rights of others, which 
lies at the base of a proper exercise of the police power. 
It happens that this principle has been but recently ap- 
plied to conditions in this comparatively young and 
now rapidly growing industry. 

Many years ago it was stated by the courts that the 
Government has the power to prescribe regulations for 
the better and more economical management of prop- 
erty of persons whose properties adjoin, or which, for 
some other reason, can be better managed or improved 
by some joint operation. This early announcement 
was quoted by the United States Supreme Court in 
Wurts vs. Hoagland, 114 U. S. 606, 29 L. ed. 229. It 
was long ago held by courts, as is shown by quotations 
in the Wurts case, that where there are adjoining lands 
held by various owners in severalty and which, by rea- 
son of the peculiar natural condition of the whole tract, 
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cannot be improved or enjoyed by any of them without 
the concurrence of all, there is presented a condition 
where the power of the legislature may be exerted to 
establish regulations whereby all may be compelled to 
submit to proceedings whereby they may be improved 
or enjoyed, and to contribute, in proportion to the bene- 
fits enjoyed by each, to the expense of the steps taken 
to accomplish such improvement or enjoyment. 

This principle has been applied in drainage czses 
where there are several owners of land located in an 
area which is subject to overflows or wherein 
swamps exist, and, as a result, the establishment of 
drains is necessary to the better enjoyment by the sev 
eral owners of their respective tracts within the area. 
It has long been applied to party walls, partition fences 
and other conditions. Its application to a variety of 
situations furnishes to us something which the Su- 
preme Court did not suggest in the Ohio Oil Co. case 
as a means for accomplishment of an enforced fair and 
equitable distribution of the oil and gas reservoir con- 
tent among the several proprietors whose lands lie 
within the pool. 

The establishment of drainage districts by or un- 
der the legislative authority is an exercise of the po- 
lice power of the state. While drains cannot be pro- 
vided for purely private purposes, the public benefit 
required need not be a use or benefit accruing to the 
whole public or any large portion of it, and if the 
public purpose is kept in view, the fact that private 
interests will also be promoted is immaterial. Statutes 
authorizing the reclamation of swamp or agricultural 
lands by drainage are held to be valid independently 
of any effects upon the public health, if they tend to 
the general advantage or prosperity of the community 
(19 C. J. 610.) The power to construct drains is a 
special authority given for a particular purpose and 
may be conferred upon any person or body upon which 
the legislature may see fit to confer it. (19 C. J. 611.) 
A reclamation statute creating reclamation districts and 
providing that those who are interested in the land 
and must pay for the improvements shall determine by 
an election whether the improvement shall be made, 
was sustained in California. (48 Pac. 1016.) The 
Indiana Supreme Court held (99 N. E. 742) that 
public ditches, like public highways, are subjects of 
the state’s control, and it may delegate to interested 
persons the power of initiative and declare the extent 
of jurisdiction. 

In Wurts v. Hoagland, cited above, an attack was 
made upon an act of the Legislature of New Jersey 
which provided for the establishment of drainage dis- 
tricts for the reclamation and improvement of swamp 
or overflowed lands. There were certain provisions 
of the law with reference to the payment of the ex- 
pense of construction and maintenance of the system, 
one of which was that the cost and expense should be 
distributed and assessed to the several properties in 
proportion to the benefit derived by each from the 
drainage. A landowner in a drainage district estab- 
lished under this statute asserted that its operation de- 
prived him of his property without due process of law. 
It requires no stretch of the imagination to look upon 
this statute as an enforced unitized drainage system. 
The state courts sustained the law. In reviewing the 
case on writ of error, the Supreme Court of the United 
States pointed out that laws authorizing drainage of 
tracts of swamp and lowlands by commissioners ap- 
pointed upon proceedings instituted by some of the 
owners of the lands, and the assessment of the whole 
expense of the work upon all the lands within the 
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area benefited, had long existed in the state of New 
Jersey and in many other states,; and it quoted 
provingly from an early decision of the New Je: 
Supreme Court, this language: 

“Laws for the drainage or embanking of low ground 
to provide for the expense, for the mere benefit of the pro 
tors, without reference to the public good, are to be classe: 
under the taxing, but the police power of the government 

It quoted from another decision of the New 
sey court, wherein it was held that power exist 
the local government to prescribe public regulat 
for the better and more economical management of 
property of persons whose property adjoins or wi 
for some other reason can be better managed and 
proved by joint operation, such as the power of re; 
lating the building of party walls, the making 
maintaining of partition fences and ditches, the « 
struction of ditches and sewers for the draining of 
lands and marshes, which can more advantageously 
drained by a common sewer or ditch; and that this 
a well-known legislative power, recognized and treat 
by all the courts and writers upon law throughout t 
civilized world ; a branch of legislative power exercis« 
both before and since the Revolution and before and 
since the adoption of the present Constitution, and 1 
peatedly recognized by the courts of New Jersey. 
that case, the New Jersey court is quoted as having 
held that the principle of all these laws is to mak 
an improvement common to all concerned and at th 
expense of all; that in none of the works establish« 
under such laws is the owner divested of his fee, ar 
for all purposes the title of the land remained in tl 
owner. The Supreme Court, after having reviewed 
these and other cases, then said: 

“This review of the cases clearly shows that general law 
for the drainage of large tracts of swamps and lowlands up 
proceedings instituted by some of the proprietors of the lands 
to compel all to contribute to the expense of their drainag: 
have been maintained by the courts of New Jersey (without 
reference to the power of taking private property for the pub 
lic use under the right of eminent domain, or to the power of 
suppressing a nuisance dangerous to the public health) as 
just and constitutional exercise of the power of the legislature 
to establish regulations by which adjoining lands, held by vari 
ous Owners in severalty, and in the improvement of which a! 
have a common interest, but which, by reason of the peculiar 
natural conditions of the whole tract, cannot be improved or 
enjoyed by any of them without the concurrence of all, ma 
be reclaimed and made useful to all at their joint expense.” 

Numerous cases sustaining the same _principl: 
might be cited. 

The analogy between the drainage cases and 
requirement for the unit operation of oil pools seems 
to be clear. In the former, by reason of the peculiar 
natural conditions, the whole area cannot be improved 
or enjoyed to its full extent without the concurrence 
of all, and since all will not concur, they may be 
compelled to conform to a plan best calculated, on the 
whole, to secure and promote both the common inter- 
est of all and the individual interest of each of them 
This same thing is manifestly true in the case of the 
oil pool. Oil and its accompanying gas are migratory 
and fugacious and will pass from the land of one 
proprietor to that of another, so that one, either by 
waste or a disproportionate use thereof, has it in his 
power to seriously injure the others and even to an- 
nihilate the rights of the others, and hence, each may 
be compelled to yield, not his title, but some control 
and dominion in the interest of the common good of 
all. By reason of the peculiar nature of these sub- 
stances and the peculiar natural conditions, the rights 
of the several proprietors in the oil pool to take from 
the common source of supply cannot all be protected 
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the absence of the concurrence of all) unless the 
in the exercise of its legislative power, secures 
ist distribution among all to arise from the enjoy- 
t by all of their privilege to reduce to possession. 
soundness of these statements, which are but para- 
ses Of the statements in the Ohio Oil Co. case, is 
itly strengthened by the recent discovery of gas 
gy in oil pools and its function in the recovery of 
Such an oil statute would be founded and pre- 
ited upon the same principle upon which the drain- 
acts are predicated. It would not be something 
in the law, but only a new application of an old 
well-settled principle. These references to laws 
ating to drainage districts suggest that the legisla- 
re of a state might authorize the creation of oil and 
s conservation districts, with power in the owners of 
ses upon lands within an oil field or an area which 
iy be thought to be underlaid with oil or gas, to or- 
ize such a district to be operated on the unit plan; 
with the view to accomplishing two purposes—frst, 
prevention of the waste of oil and/or gas in the 
rea for the general benefit of the public at large and 
) conserve it for use as and when needed by the pub- 
, and, second, to bring about a fair distribution of 
content of the reservoir among the several land 
prietors and to protect each against the extraction 
any of a disproportionate part thereof 
In practice it would doubtless be almost universally 
ie that the owners of leases upon a considerable por- 
n of the acreage would agree to the unitization of 
eir lands and would be in a position to vote or peti- 
m for the establishment of an oil conservation dis- 
ct to be operated with a view to accomplishing the 
irposes above enumerated, and thereby force into 
e plan those unwilling to join it. Having been estab- 
shed pursuant to legislative enactment, royalty own- 
rs would be likewise bound. The area of the pool 
cht, and doubtless, in most instances, would be un- 
nown at the beginning of development; but it could 
e approximated. A particular area could be orig- 
nally brought into the plan with the understanding 
hat as development progressed, its boundaries could 
extended ; and, if land brought in proved to be out- 
de the pool, it could be later excluded. We find that 
1 the case of drainage districts it is not an uncom- 
on thing for lands which are brought in to be later 
excluded because found not to be benefited, and, also, 
that lands are often added or annexed to the district 
vhich it is later discovered will be benefited by it. 
Hauck v. Little River Drainage District, 239 U. S. 
254, 60 L. ed. 266; 19 C. J. 621-622.) 
Is the saving to the producers in cost of recovery 
meritorious consideration from a legal standpoint? 
[he answer must be in the affirmative. The police 
power of the state is not limited to measures for the 
protection of the health, safety and comfort of its 
itizens. It extends also to the promotion of general 
prosperity, a fact referred to in strong terms by the 
California Supreme Court in the gas-oil ratio case. 
294 Pac. 717.) The Idaho sheep-herding statute was 
sustained upon the ground that it promoted the pros- 
perity and general welfare of the state and its in- 
habitants. (Bacon v. Walker, 200 U.S. 561.) In the 
ity of Oxford case, the trial court, speaking through 
ludge McDermott, who later became a Circuit Judge 
n the newly created Tenth Circuit Court of Appeals, 
made a particular point here. He said: 


“Without any attempt to define police power, it is sufficient 
to say that the police power is not limited to the protection of 
the health, peace and morals of the community. 


It has been 








said to extend to acts that ‘increase the industries of the state, 
develop its resources, and add to its wealth and prosperity’ 
(Barbier v. Connolly, 113 U. S. 27, 5 S. Ct. 357, 28 L. ed. 923), 
and to ‘promote the public convenience and the general pros- 
perity’ (C. B. & Q. Ry. v. People, 200 U. S. 561, 26 S. Ct. 341, 
50 L. ed. 596, 4 Ann. Cas. 1175).” 

Referring to zoning ordinances, and particularly to 
the ordinance involved in the case of Euclid v. Am- 
bler Realty Co., 272 U. S. 365, Judge McDermott 
said that 

“The ordinance was sustained on the broad ground that 
one can be compelled by law to use his own as not to injure 
another.” 

Later, he said that 

“The argument most generally used in support of zoning 
ordinances is that of the stabilization of property values, and 
giving some assurance to the public that, if property is pur- 
chased in a residential district, its value as such will be pre- 
served, is probably the most cogent reason back of zoning ordi- 
nances. That reason exists in the case at bar. An ordinance 
which affords some protection to the public generally from the 
waste of town lot drilling, and gives some assurance to owners 
of real estate that the oil under their property may be economi- 
cally recovered, is within the police power. An ordinance that 
makes it impossible for a diligent or fortunate lot owner to 
drain the oil from his neighbor’s lots, to his own exclusive use ; 
an ordinance which makes it impossible for an owner of prop- 
erty in a block to prevent any recovery of oil on other parts of 
the block—is valid.” 

We have the question as to whether the imposi- 
tion by a legislature of such a regulation as we are 
discussing would constitute an unreasonable restraint. 
One limitation upon the police power is that the regu- 
lation must not be unreasonable or arbitrary; other- 
wise, the courts will strike it down as a taking of 
property. It therefore becomes necessary that we make 
sure of the soundness of our position from a fact 
standpoint. However, in the Ohio Oil Co. case, that 
company was unable to profitably operate its oil wells 
unless it were allowed to produce at the same time 
the gas, and, it had no market for the gas. The court 
nevertheless sustained the law prohibiting a waste of 
the gas. The case of Walls v. Midland Carbon Co., 
254 U. S. 300, 65 L. ed. 276, presents a still stronger 
case which those who are interested may desire to read. 
In the California case, the operation of a certain well 
was enjoined until more efficient methods should be 
employed to conserve the gas. (294 Pac. 717, 726.) 

In the Texas 150-foot-rule case there was a limita- 
tion placed upon the otherwise existing right to drill 
as many wells as the lease-owner desired, and, while 
the reasonableness of the order was not raised in the 
suit, yet the court took account of the area from 
which the lease-owner would draw oil through its wells. 
and although it was not at all apparent that the par- 
ticular number of wells allowed to be drilled, when 
considered in connection with the wells on adjoining 
lands, enabled each lease-holder in the particular area 
to extract from the reservoir its fair share based upon 
any sort of mathematical calculation, yet, the court 
dealt to no small extent with the reasonableness of 
the limitation on the Oxford Oil Company under the 
circumstances. Surely, if the Texas order, which so 
far failed of perfection, was not unreasonable or arbi- 
trary, a regulation which more nearly approaches a 
distribution among the surface owners upon a basis 
which, by mathematical calculation, is approximately 
fair, could not be said to be unreasonable or arbitrary. 
The same thing may be said of the City of Oxford, 
Kansas, case. But, the point is that any enforced unit 
operation plan must not be unreasonable; otherwise, 
it will be void. 

The police power, if exercised, can close the door 
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to the desire of your neighbor to gain possession of 
your oil and gas deposits. It can remove from your 
neighbor his fear that you will gain possession of his 
The police power, if exercised, can dispense with the 
prevailing wasteful cost of capturing these substances. 
It can dispense with the practice of skimming the cream 
off of flush fields and leaving the bulk of the deposits 
to be possessed only at such high cost that much of 
it which could have been will never be recovered at 
all. It can, if it will, compel a cessation of the prac- 
tice of committing underground waste. It can, if it 
will, adjust output to market demand and thus let the 
tankage of excess supplies rest where they should in 
Nature’s costless, wasteless and perfect warehouse. In 
times both of over-production and under-production, 
it can secure to lessees generally a realization of a fair 
ultimate profit on their estates, and to lessors generally 
a more protracted and satisfying reasonable income, 
while insuring the public at large a greater certainty of 
supply to meet its daily needs over an extended period 
of time, and thus promote the happiness, comfort and 
prosperity of the people. 


American Judicature Society 
Devotes Session to Judicial 
Selection and Tenure 


HE annual meeting of the American Judicature 

Society was held in Washington on May 6. 
Aside from formal matters and the election of off 
cers there was a discussion of the subject of judicial 
selection and tenure, the first session, probably, ever 
devoted exclusively to this subject by any body of 
lawyers. The meeting was followed by a dinner. 

At the afternoon announcement was 
made that the Judicature Society had accepted the 
proposal of the National Municipal League to spon- 
sor jointly a national for the study of 
judicial selection in the most thorough manner pos 
sible. The Law Institute of Johns Hopkins Uni- 
versity has also been invited to join 

Interest in the subject was evidenced in the 
discussions of the meeting. It was made to appear 
very plainly that the problems of judicial selection 
are very much to the front in professional thinking. 
In our larger cities there is a crying need for lifting 
judicial politics to a higher plane. Mr. Charles A. 
Beardsley led the discussion with a description of 
a plan of appointing judges by the governor subject 
to confirmation by the voters which has been pro- 
posed by the Commonwealth Club of California and 
approved by the California State Bar 

Mr. Frank T. Boesel told how the non-partisan 
tradition existing in Wisconsin for several genera- 
tions had lately been broken by the present domi- 
nant political faction. Mr. Frank W. Grinnell told 
at some length of the precise operation of the ap- 
pointment system in Massachusetts. The Maryland 
system was explained by Mr. E. W. Young, and in 
this state, as well as in various others, it appeared 
that the elective plan had been in large part super- 


session 


committee 








seded by appointment owing to the fact that m 
vacancies occur between elections. Appointme 






to the short term, made by governors, fill of 
more than half of the judicial places, and the 

taken by the electorate is to confirm reject 
pointed judges, just as is proposed in California 


Mr. Walker B. Spencer told h the bar 
Louisiana submitted to the constitutional 
tion a few years ago a plan which provided a 
cial council with large administrative powers wl 


} } 


would nominate candidates for the bench, to be 


Cony 


pointed by the governor and confirmed by 
senate. After a term of ten or twelve years t 
names were to be submitted to the voters to 


upon their continuance in office, but without c 
petition on the ballot. That plan lacked but 
vote of being accepted by the con, 


7 -« 
— 
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Chief Justice Christianson, of rt 
told of non-partisan primaries and elections 
state, where the integrated state bar finds its candi- 
dates invariably selected, and they represent t 
minority as well as the majority political party 
Chief Justice Marshall of Ohio told of the nee 


yr a compilation of data concerning the many sys 
tems actually in use in choosing judges 
tion, directing the secretary to obtain this 
tion, was adopted. 

The speaker, following the dinner, was th 
Hon. John Lord O’Brian, assistant to the 
general, who made a most interesting and 
speech. After giving an historical sketch of the 
office of attorney general and the Depart 
Justice he presented a broad survey of 
fession at the present time and dwelt upon the 
public aspects of the profession and the joint re 
sponsibilities to government of all lawyers. That 
the bar is the traditional conservator of all liberal ; 
rights he set forth very clearly and referred to the 
growing consciousness of this princij 





on the part 


of lawyers and the rapid progress being made in in- 
tegrating the bars of the states and carrying out 7 
the larger policies long advocated by leaders of the i 


profession through the medium of the Americar 
Judicature Society and the various bar associations 
Mr. O’Brian’s sincerity and magnetism enabled him 


to present a most encouraging view resent 


trend toward a more inclusive, more responsible 
and more ambitious bar. 
The new directors elected are as follows a 
Henry Upson Sims, Alabama; Charles A. Beardsley, re 
California; Hugh M. Morris, Delaware; R. Franklin i 
White, Louisiana; Arthur Vanderbilt, New Jersey ' 
George H. Bond, Grenville Clark, and Robert H 
Jackson, New York; Robert A. Taft, Ohio; David 


Virginia: 


James H 
rs elected 


The direct 


A. Simmons, Texas; 


Frank E. Boesel, Wisconsin 








the Hon. Newton D. Baker president, Judge Clar- §& ‘ 
ence N. Goodwin chairman of the board, and Her- | 
bert Harley, secretary-treasurer, to succeed them- ie 
selves. The following were elected vice-president: : 
Henrv M. Bates of Michigan, James R. Keaton of ; 
Oklahoma, Rufus C. Harris of Louisiana, Philip J 
Wickser of New York, and John H. Wigmore of : 
Tllinois. i 
The Society will co-operate with the Confer me 
ence of Bar Association Delegates in giving a 
dinner at Atlantic City on the evening of September §@ 
fifteenth. : sad 
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succession of quotati: 


CURRENT LEGAL LITERATURE 


ted to Recent Books in Law and Neighboring Fields and to Brief 
of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


Department Dev: 
Menti 

AlV and Lite nd Othe ssays and Ad- 
LL iresses, by Benjamin N. Cardozo, Chief Judge 
of the Court of Appeals of New York. 1931. 
York: Harcourt, Brace and Company. Pp. 190. 
No ohe is bette ualified to discourse on law 
| literature than Judge Cardozo for no one has done 
re than he has to show how happy and intimate 


be their allian 
irable works “Tt 
Paradoxes of | 


‘he grateful readers of those 
ature of the Judicial Process” 
| Science” know well the literary 


n with whicl ntrives to invest the most arid 


cs of the law with human interes These seven 
ers now collected under the appropriate title bor- 
ed from the first em bear testimony once more 
only to his rang f legal scholarship but also to 
e gifts of ready taphor and apt allusion, of gen- 
rony and wil wit which lend felicity to 
that he writes nari res ipsa negat,” said Jef- 
son once of an intractable legal subject on which 


was called upon to pre lisition 
irdozo would never have said this 
The particular of legal writing which is here 
from the literary point of view is the ju- 
ial opinion. Ought it to be literature as well as 
iw? Should it be artistic as well as sound? There 
who hold that aesthetic considerations are 
irrelevant to the of a judicial 
uppeal should be solely to the 
emotions. If they mean 
t an opinion is no fit place for the display of liter- 
arts and graces, Judge Cardozo would probably 
ree with them. But if they mean that a judgment 
ight never to be in itself a thing of beauty and dis- 
nection, he would at once join issue. In these pages 
effectually den heresy. The truth is 
it a judicial opinion properly conceived is the prod- 
of an art, not a mechanical p As such 
t should satisfy the canons of art as well as of utility. 
What then const s literary excellence in a 
idgment of the Court? Judge Cardozo classifies and 
nalyses the various styles which he finds exemplified 
the Law Reports and displays their merits or de- 
cts with penetrating acumen. It is a difficult medium 
which to excel and the scope permitted in this form 
f composition is rigidly confined but Judge Cardozo 
sily establishes his by well-chosen citations 
rom such masters as Lord Mansfield, Lord Bowen, 
rd Blackburn, and Lord Bramwell in the English 
urts and Chief Marshall and Mr. Justice 
folmes of the United States Supreme Court. By way 
to the scissors and paste type of 


pare a disqt Judge 


liscussed 


some 
tirely 


composition 


ronouncement, whos 


ison and not at to the 


1olishes such 


rocess 


itute 


thesis 


stice 


contrast he refer 
udicial style on whose horrors he refrains from ex- 


patiating: “They are known but too well. The dreary 


ms closes with a brief paragraph 


401 


expressing a firm conviction that judgment for plain- 
tiff or for defendant, as the case may be, follows as an 
inevitable conclusion. The writer, having delivered 
himself of this expression of a perfect faith, commits 
the product of his hand to the files of the Court and 
the judgment of the ages with all the pride of author- 
ship. I am happy to be able to report that this type 
is slowly but steadily disappearing.” 

Literary style is not merely an adventitious orna- 
ment in a judicial opinion. Elsewhere in the graceful 
tribute included in the commemorative volume pub- 
lished on the ninetieth birthday of Mr. Justice Holmes, 
Judge Cardozo reminds us that “the judge with a sense 
of style will balk at inaccurate and slipshod thought. 
Style is thus a form of honor and courage, just as, 
Santayana tells us, is the pursuit of truth always.” 
Thus, as ever, form and substance are found to be 
inseparable and to interact one upon the other. More- 
over, it is important that the judgments of the Court 
should not only be right but should seem to be right. 
Judge Cardozo quotes Lord Nottingham’s famous 
adjuration: “Pray let us so resolve cases here that 
they may stand with the reason of mankind when they 
are debated abroad.” A judgment should be convinc- 
ing but conviction is only secured by persuasion and 
persuasion is an intellectual art. 

There is so much that is provocative of thought 
and comment in the first of these papers that one is 
tempted to linger over it. But the others are not 
less attractive and suggestive. In “A Ministry of 
Justice” Judge Cardozo deals with a subject which 
much engaged the interest of the late Lord Haldane 
and is dealt with in the Report of the Committee on 
the Machinery of Government over which he presided. 
How often in judgments the Court is heard to say: 
“We are here to administer the law as it is, not as it 
should be” and to point out that the remedy for the 
seeming injustice of the decision must be sought 
from the Legislature. These judicial admonitions, alas, 
seem seldom to reach their destination or if they do 
too often fall upon deaf or preoccupied ears. What 
Judge Cardozo desires is that constitutional means 
should be provided whereby the periodical revision of 
the law may be secured and the defects which the 
Courts have brought to light remedied. Everyone 
knows of a hundred and one irritating and useless 
snags which persist in practice because the removal 
of them cannot be got to engage the attention of the 
politician who either has not time to consider them 
or does not see any votes to be gained. Judge Car- 
dozo would have a department instituted whose duty 
it should be to attend to such matters. The project 
deserves the consideration of all reformers. 

The third and longest article is devoted to “What 
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Medicine Can Do for the Law” and is a plea for fuller 
and more sympathetic collaboration between the two 
professions particularly in the domain of penology 
This is delicate ground and Judge Cardozo treads it 
delicately, but firmly. In the remaining papers he re- 
turns to his own domain and in his addresses on “The 
Home of the Law,” delivered at the dedication of the 
beautiful new quarters of the New York County Law- 
yers’ Association a year ago, “The Game of the Law,” 
delivered at the 74th commencement of the Albany Law 
School, and “The Comradeship of the Bar,” delivered 
before the New York University Law School Alumni 
Association, the note is struck with varying harmonies 
of that devotion to the law and its service which has 
been the inspiration of Judge Cardozo’s life work and 
with which he has done so much to inspire us all. 

MACMILLAN. 
Westminster, England. 


Mr. Miller of “The Times,’ by F. Fraser Bond. 
1930. New York: Charles Scribner’s Sons. Pp. x, 
264.—Charles Ransom Miller, for many years editor 
in chief of the New York Times, took his calling with 
deep seriousness, striving, according to his lights, to 
interpret events and trends of thought in a manner 
helpful to his public and to humanity at large. He was 
a scholar self taught, since both in preparatory school 
and in Dartmouth he was the despair of his instructors. 
Throughout his busy life it was reading that in his 
case made the full man. He was trained profession- 
ally in a school where high principles were maintained 
and where fearless advocacy of right, if unpopular, 
causes was the rule. For he began his journalistic 
career under Samuel Bowles the second, of the Spring- 
field Republican. While still in his twenties he went 
to the New York Times, then the property of George 
Jones, becoming its editor at the age of thirty-four. 

When Adolph Ochs rescued the Times from the 
depths of financial failure into which it sank after the 
death of Jones, despite Miller’s struggles against an 
accumulation of untoward circumstances, Ochs, with 
his invaluable gift of choosing the right men for the 
right places, retained Miller as his editor. Miller 
abundantly justified the trust and the close friendship 
bestowed upon him by the great publisher. The suc- 
cess of the Times brought wealth to Miller who, after 
Ochs, was its principal stockholder. In taking over 
the newspaper in its darkest hour Ochs doubtless was 
aware that its most valuable asset was its honorable 
reputation for distinguished public service, as in its 
exposure of the Tweed ring. With that reputation to 
build upon the two men of genius and integrity, Ochs 
and Miller, rapidly advanced the Times to the enviable 
position which it holds today. This is the simple but 
inspiring story which Mr. Bond tells in a satisfying 
way. 

In the hands of Miller, who from his boyhood had 
sought to achieve a vigorous and flexible style in writ- 
ing, the newspaper editorial was an effective instru- 
ment. It expressed the views of a man of wide knowl- 
edge who kept abreast of events and whose analytical 
mind, aided by exceptional sources of information, 
made him a rare interpreter of occurrences at home 
and abroad. An intimate friend and confidant of 
Cleveland, McKinley, Roosevelt and Taft during their 
respective terms in the White House, he was in a 
position accurately to reflect in his editorials opinions 
held by them and also to define their purposes. 
Though he gave consistent support to President Wil- 











son, he shared the experience of others who la 
at the exacting Wilsonian mill in receiving chill a 
ness as his reward. 

Self-respecting members of his profession rei 
ber Miller with gratitude for his famous defens: 
fore an investigating committee of the federal s 
of the right of newspapers to call their souls 
own. He pointed out that the committee’s inquisit 
methods, if persisted in, would have a marked tend 
to reduce the press of the United States to the 
temptible position of the press in certain Eur 
countries “that crawls on its belly every day to 
ernment officials to receive its orders.” And | 
minded the committee that a newspaper faced 
the great and critical jury of its readers. Shou 
prove faithless, serving unworthy ends, it would 
the greatest punishment that could possibly be 
flicted upon it, the loss of all standing That 
truth which many critics of newspapers fail to r¢ 

CHARLES H. DENNIs 

Chicago. 

State and Federal Corrupt Practices Legislat 
by Earl R. Sikes. 1928. Durham: Duke University 
Press. Pp. 294.—This volume is a useful review of 
the attempts to regulate the use of money in electi: 
There is extended comment on the legal interpretat 
of these laws, but little material on the practices 
tually prevailing in the various jurisdictions. 1 
enumeration and classification of the several statut 
and their judicial construction is of very great val 
but a full knowledge of the situation would requ 
much more intimate acquaintance with what is actua 
going on. In practice the compliance with these f: 
mal regulations is very remote from the statut 
theory and requirement. 

It is also important to analyze and appraise the 
usefulness of these provisions and to work out a c 
structive program in this important field—a task not 
however, within the limits of the study outlined by 
Mr. Sikes. 

The appendices of this volume are of value since 
they contain summaries of state laws and lists 
cases in point, as well as a useful bibliography of dis 
cussions of such types of regulation 

The reader will find the volume a handy point 
of departure in the study of corrupt practices, and 
wish that Mr. Sikes or someone else might follow tl! 
subject through the mazes of actual practice and the 
arduous labor of constructing a positive program, mor 
adequate to our present needs 

CHARLES E. MERRIAM 
University of Chicago. 


Cases and Materials on the Law of Credit Tran 
actions, by Wesley A. Sturges. 1930. St. Paul: Wes 
Publishing Co. Pp. xi, 1228.—The practicing lawye 
is interested in the appearance of new teaching mate 
rials primarily as an aid to understanding and using 
the professional skills possessed by recent law schoo 
graduates. This excellent case-book by Professor 
Sturges of Yale is cleverly designed, and built, to de 
velop one broad type of professional skill, namely, the 
giving of expert advice to creditors as to the use of 
credit and security devices. This emphasis upon th¢ 
lawyer’s role as business counselor, rather than as ad 
vocate, is in keeping not only with the subject matte: 
of the book but also with the broader trend of profes 
sional practice. The book may properly be said t 




















yf dis- 


point 
and 


w tl 


id the 


mo! 


“ran 
Wes 

awye 
mate 


using 
schoo! 
fesso! 


o de 
y, the 


se ol 


n the 
s ad 


atte 
ofes 
id t 








glimpses of the business background. 


of Chicago; and Hugo Staub, 





CuRRENT LEGAL LITERATURE 





403 








sent the “functional approach” in legal education, 
vo senses—the chief function of the lawyer in 
m to business activity, and the functions of vari- 
gal devices, rules and concepts as tools in attain- 
various desired business advantages. The prac- 
er may expect to find in any one of Professor 
Sturges’ pupils a young man who knows where he is 
and how to get there. 
[he organization of the materials does not in- 
as ms al a departure from previous legal cate- 
es aS one might suppose. The first chapter, en- 

“Accommodation Contracts” (pp. 1-288,) cov- 

the ground of suretyship and guaranty, while the 
und, headed “Mortgages-Pledges-Conditional Sales” 

. 289-735,) likewise covers ground previously 
ed off. Yet within these major divisions the mate- 

; are organized to present, not legal rules as judicial 
es, but legal rules as helps or hindrances in choos- 
and in drafting credit and security instruments for 
ous types of credit situations. The fundamental 
roach becomes most clearly manifested in the third 
pter on “Dealers’ financing by accommodation con- 
ts, mortgages, pledges, conditional sales, and trust 
eipts” (pp. 736-872,) which is a masterly synthesis 
the dealer’s problems and of the dealer’s banker’s 
blems. (“Dealer” is used in a broad sense, in- 
iding even a building contractor.) While remedial 
blems play in and out through the materials, the 
nal chapter on remedies should equip the young prac- 
tioner to make good his choice of credit instrument. 

The book is designed to train legal experts, but 
t experts in the ultra-legal problems of credit trans- 
tions. The selections in the book contain no discus- 
ms written from the standpoint of the economist or 
business expert. Through the facts of the (admirably 

sen) judicial reports, the student gets disconnected 
The only nov- 
ty in material is the abundant (perhaps too abundant) 
uotation of law review articles, notes and decisions. 
ven these, academic though they may seem, are con- 
stent with the hard-boiled functional approach. 

Professor Sturges has so consistently adhered to 
nd so convincingly demonstrated the values of this 

.pproach, that it seems necessary to point out some 

plicit limitations. In the eyes of the creditor’s 
cal expert the interests of other persons affected 
' credit transactions are merely facts which cannot 

ignored in the reckoning of an enlightened self- 
terest. For instance, the dealer’s guild and the bank- 
r’s guild may well regard the judicial decisions, pro- 
cting the consumer-purchaser of an automobile 
gainst the claims of creditors under unknown condi- 
onal sales contracts or trust receipts (pp. 760-763, ) 
; mere extraneous interferences with a clever secur- 

device. The judge belongs to another guild, one 
vhich employs, on some occasions, a set of postulates 
illed “public policy,” “social interest,” or “justice,” 
id one which enjoys, sometimes unfortunately, a 
onopoly of a certain kind of power. If one may 
ifer his class discussions from his case-book, Pro- 
essor Sturges’ pupils will have to imbibe their ideas 
f social valuation (if any,) from other coures than 
he one on credit transactions. 

Epwin W. PATTERSON. 

Columbia Law School. 

The Criminal, the Judge and the Public: A Psy- 
hological Analysis, by Franz Alexander, M. D., 
Visiting Professor of Psychoanalysis in the University 
Attorney-at-Law, Ber- 





lin. Translated from the German by Gregory Zib- 
boorg, M. D., Bloomingdale Asylum, White Plains, 
New York. 1931. New York: The Macmillan Com- 
pany. Pp. xvii, 238.—This work, published originally 
in Germany, and not unknown to criminologists, is a 
little different in its English garb from the German— 
this is inevitable, as the English language has not a 
terminology so fixed and specialized on the subject 
as the German. 

In it, a physician and a lawyer attempt to use the 
psychoanalysis of the Freudian School to gain an 
understanding of the criminal personality; they hope 
their venture will be a stimulus toward the develop- 
ment of psychological criminology of advantage to leg- 
islator, medical expert and jurist—they rather hope 
that as the former Witch was a felon to be burned, 
and is now a hysteric to be treated, so the present 
criminal will become a patient for psychological treat- 
ment. 

In a work on psychoanalysis we must expect the 
“Id,” the “Super-Ego,” “Narcissism,” “Self-punish- 
ment Technic,” and “Oedipus Complex” (“the corner- 
stone of human sexual development”), “Oedipus Con- 
flict,” “Crime,” “Wishes,” “Situation,” etc. We are 
not to be astonished or even moved to learn that the 
sucking babe shows the “first drive to grasp, to dom- 
inate in the form of the cannibalistic possession of the 
breast of the mother, a sort of a partial eating-up of 
the mother”; or that the first decisive step toward ad- 
justment to the outside world is when the infant im- 
poses inhibitions on its own sphincter and stops de- 
fecating and urinating where, when and how it pleases, 
“sitting upon a chamberpot and feeling superior to 
grown-ups” — “sphincter morality” being the begin- 
ning and foundation of adult morality; or that Cain 
killed Abel because he hated Adam but it would not 
do to kill him; or that the surgeon is “activated by a 
set of unconscious sadistic trends,” but does not notice 
his sadism on account of his helpfulness to mankind. 

After such lessions, we are reconciled to words 
like “siblings.” 

Whatever may be the value of such a book in 
Germany, which, with all its militarism and science, 
is the home of sentimentalism, it can have no effect 
in English-speaking countries dominated by hard com- 
mon sense. 

And this largely from the fundamental miscon- 
ceptions apparent from beginning to end that the Law 
is mainly concerned with the motive of an accused, 
and that the atonement principle is the dominating 
principle in punishment. We have pages on “motive,” 
“dominating motive,” “unconscious motive,” “con- 
cious and unconscious motivation,” etc. 

The fact is that our Law in determinating crim- 
inality takes no account of motive-intent, a wholly dif- 
ferent matter is the essence. Motive may have some 
influence in the amount of punishment; but if A kills 
B the Law cares not and will not inquire if it was 
from hate or to rob or from a desire to remove a 
competitor in love or business or politics. So, too, it 
is wholly untrue that atonement or retaliation is the 
dominating feature in punishment—vengeance is out- 
worn and (except in the case of youths who may be 
expected to reform) practically the sole object of 
punishment is to prevent the repetition of such acts. 

Nor does the Law “recognize its own ineptitude,” 
although it sorrowfully admits its deficiencies in com- 
mon with all other human agencies. 

On the whole it does not seem likely that offend- 
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ers of any kind will be punished by “temporary com- 
mittal to a special mental institution combined with 
an attempt to cure them by means of psychoanalysis.” 
WILLIAM RENWICK RIDDELL. 
Osgoode Hall, Toronto. 


Select Cases and Other Authorities on the Law 
of Trusts, by Austin Wakeman Scott, Story Professor 
of Law at Harvard University. Second ed. Pub- 
lished by the author. 

This well-bound well-printed volume of 814 pages 
by the reporter of the American Law Institute on the 
subject of trusts contains a short preface which reads 
as follows: 

“During the dozen years which have elapsed since 
the first edition of this book was published the subject 
of trusts has been one of increasing importance. The 
number and kinds of trusts which have been created 
and the value of the property held in trust have 
greatly increased. New problems and new applications 
of old problems have been presented to trustees, law- 
yers and courts. Many recent cases have been inserted 
in the present edition and the footnotes have been ex- 
tensively revised. The editor has attempted to furnish 
the student with sufficient material to show him the 
nature of the trust device, what it is today and how 
it became what it is, what are the functions which 
it performs and how it performs them.” 

In arrangement the present edition is very much 
like its predecessor. There is no change in the first 
four chapters of the first edition except that the 
subject of “charitable trusts’? is now made into a 
separate chapter whereas it formerly was treated as 
part of the chapter on “the elements of a trust.” This 
change is distinctly progressive. In addition there are 
three new sections in the present edition, namely “Pow- 
ers and duties of the trustee,” “Successive beneficiaries” 
and “Liability of the trustee to the beneficiary.” 

The writer of this review, having used the first 
edition in the classroom, is well acquainted with the 
superb selection and arrangement of the cases con- 
tained therein dealing with the subject of “private” 
trusts and feels that the author’s opportunities for 
improvements in regard to this part of his book were 
naturally quite limited. Prof. Scott’s national reputa- 
tion as an authority on trusts is founded on the first 
edition. To say anything more in its praise would be 
but to carry coal to Newcastle 

The greatest improvement in the present edition 
over the first may therefore be expected in the chap- 
ter “Charitable Trusts.” This chapter now contains 
50 pages, whereas the corresponding section in Chap- 
ter 3 of the first edition dealing with “the elements 
of a trust” and entitled “The Cestut Que Trust: herein 
of charitable trusts’ spread over 90 pages. What is 
more, the internal arrangement of the material is im- 
measurably superior to that achieved in the first edi- 
tion. Starting with the historical background (the 
statute of 43rd Elizabeth and two early and contrary 
United States Supreme Court decisions) the author 
passes in review the four distinct classes of charities 
and ends with the cy pres doctrine. It would be very 
useful if the author in one or more of his numerous 
notes were to trace the New York, Michigan, Wis- 
consin and Minnesota error to the statute abolishing 
all “trusts” “except as authorized or modified in this 
chapter,” first adopted in New York in 1828 and suc- 
cessively copied by Michigan, Wisconsin and Minne- 
sota; while the Virginia, Maryland and West Virginia 
error can easily be traced back to the case of Baptist 
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Association v. Hart which can be found on 
of the book. As it is, the author in one of his 
merely mentions the aberration of these states, 
referring to Wisconsin. 

The second as compared with the first 
shows clearly that the author is making distinct 
gress in his understanding of charities. He now « 
charities a separate chapter, whereas formerl; 
treated it as a portion of a chapter on the “element 
a trust.” It may therefore be hoped that he will 
reach the conclusion that charities and trusts are 
tinct subjects which have little if anything in comm 
This is very important, as he is also the reporte: 
the American Law Institute on the subject of trusts 
and, according to the announcements which the 
viewer has read, he plans to include charities in 
restatement of trusts. 

The New York, Michigan, Wisconsin and 
nesota aberrations were due to a construction of 
trust statute above mentioned by which charities we 
considered by these courts as trusts. This is inde 
the difficulty which confronts every court and ever 
teacher of trusts in dealing with the subject of char 
ities. Private trusts and charitable trusts 
(if this designation is permissible) have nothing 
common as the reviewer sees it but the name “trust.” 
There is not a twilight zone but a distinct and visible 
line between them. Indefiniteness of beneficiaries 
which is the badge of charities, is the very bane of 
trusts. But this is not all. The two subjects are not 
only separate but are to a large extent contrary. A 
deep knowledge of the one may not only not be 
help but may actually be a hindrance in understand 
ing the other. The teacher of trusts on a particular 
faculty may well be the least qualified member of that 
faculty to teach charities. 

In view of this situation it is indeed unfortunate 
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that it has become customary to teach charities in con ' 
nection with trusts. It would be far better if charities ' 
could be taught (by some member of the faculty other | 
than the teacher of trusts) in a course on non-profit 
associations. The reviewer believes that that is the 

logical and pedagogieal place for charities. Possibly 

the realignment may be achieved at some time in th 

future. 

It is to be hoped that the undeniable progress 
which Prof. Scott has made in understanding the sub- t 
ject of charities will be continued, so that when he 
finally takes up the subject of charities in the restate- 1 
ment of trusts the matter will receive an adequate 
treatment. 

CaRL ZOLLMANN 

Milwaukee. 

Le Droit Corporatif International de la Vente d 
Soies, par Masaichiro Ishizaki avec une preface pat | 
Edouard Lambert. Trois volumes, 1928. Paris: Mar 
cel Giard.—These three French volumes, devoted to 
the rules and regulations of silk associations in the ( 
United States, Japan, China, France, Italy, Switzer- 
land, and other places where silk is produced or bought, 
form volumes 18, 19, and 20 of the Publications of ( 
the Institute of Comparative Law of the University § 
of Lyons France, under the direction of Professor 
Edouard Lambert, well-known French jurist. The 
American legal profession is already somewhat familiar 
with the numerous publications of this Institute in 
certain fields of law as related to England and the F 
United States in particular, and the volumes now un 1 
der review form a welcome addition to this collection. 








» Were 
indeed 
every 
char- 
trusts 
ng in 
rust 
visible 
iaries, 
ne of 
re not 
y. A 
be a 
stand 
icular 
f that 


unate 
1 con 
iTities 
other 
profit 
s the 
ssibly 


n the 


TESS 
» sub- 
n he 
state- 
quate 


te di 
> par 
Mar 
ad to 
1 the 
itzer- 
ught, 
is of 
rsity 
essor 
The 
viliar 
e in 
| the 


- un- 
tion. 














CURRENT LEGAL LITERATURE 





405 





» student of comparative law will find much of in- 
est and value in the publications of this Institute. 
The volumes relating to the international legal as- 
cts of the silk associations were written in partial sat- 
faction of requirements at the University of Lyons 
r the degree of doctor of law, by a Japanese legal 
scholar who also holds a diploma from the Instirut 
s Hautes Etudes Internationales of Paris. The au- 
ritative character of the volumes is further vouched 
r by reason of the fact that they were written under 
the guiding genius of Professor Lambert himself, who 
lso wrote the Preface and expressly states that he 
assumes much of the responsibility for statements ut- 
tered and conclusions reached by Mr. Ishizaki. More- 
over, the author had the assistance of M. Auguste 
Dargent, of Lyons, France, head of one of the great 
silk importing associations of France, whose position 
nd aid lend authority to much that Mr. Ishizaki 
rites. Finally, but of great importance, the Silk As- 
sociation of America furnished for Mr. Ishizaki's use 
numerous documents relating to rules and customs of 
selling and buying silk, as well as the methods of 
irbitration employed by silk associations. These three 
volumes are the first authoritative studies relating to 
the important legal phenomena created by self-imposed 
rules and regulations of the great silk associations, en- 
tirely outside the pale of the law as administered by 
the courts or other agencies of the State. In truth, 
is the title of the three volumes expressly indicates, 
there has arisen as a result of these “corporative con- 
trols” a veritable international law relating to the asso- 
ciational activities in the sale and marketing of silk, but, 
and this is most significant for legal study, solely self- 
imposed by the associations themselves. The United 
States is the largest silk-importing country of the 
world, and the Silk Association of America probably 
the most unified and most powerful in the silk indus- 
try. The fast “silk trains” coming from the Pacific 
Coast to New York City often carry millions of dol- 
lars worth of silk, and are given railway clearance 
orders rivalling those of rulers of sovereign States. 
American lawyers who may be called upon to handle 
litigation, or to advise in the problems, arising out of the 
silk industry, should know of the various methods of 
solving them as they may be regulated by the asso- 
ciational activities of the silk associations. These 
three volumes by Mr. Ishizaki, although in French, 
do a great deal to inform the legal profession along 
these lines. 

Professor Lambert in his Preface states that the 
international law relating to associations of silk is the 
product of three combined factors: 1. Collective ar- 
bitration for the settlement of disputes growing out 
of the silk industry, in the selling and buying of silk. 
2. Codification of the usages and customs in the sale, 
inspection, and purchase of silk. 3. The uniform con- 
tract agreed to by the members of these associations. 
The first factor has given rise to permanent “colleges” 
of skilled experts or arbitration officials at Zurich, 
Lyons, New York, Milan, and other places where silk 
associations exist, which possess a stability and mode 
of procedure for handling disputes rivalling those of 
courts of justice of the State. The second factor has 
given rise to conventions between sellers and buyers 
which have dealt with all phases of the silk industry 
in its international aspects, because silk is produced 
largely in the Orient and purchased all over the world, 
and has resulted in the creation of ententes that have 
the binding force of law in all matters relating to the 
sale and purchase of silk. The last factor, the uni- 









form contract, which prohibits all resort to the courts 
of the State by means of the specialized personnel of 
arbitrators, has created a body of law entirely outside 
the control of the State; and in countries like the 
United States, where State and federal laws exist per- 
mitting irrevocable contracts of arbitration, the sanc- 
tion of law, while more express and direct, is of no 
greater compulsion than in countries where the parties 
themselves have “ousted the courts of jurisdiction” by 
these devices. Thus, through these various types of 
machinery set up by the silk associations, a uniformity 
of “corporative” right and duty is created, which 
would not be possible were the principle of “conflict 
of private law” of each sovereign State, to say nothing 
of 48 semi-sovereign States of the American union, 
allowed to operate in the silk industry. 

The motives behind these corporative controls of 
the silk industry, which resulted in the above factors, 
may be said to be the following: 1. Reaction against 
the letter of statutes and judicial decisions which often, 
when applied, prevented a practicable solution of con- 
troversies. 2. Resentment to a mechanical jurispru- 
dence which applied rigidly rules of law generally, 
without allowance for concrete situations which should 
have been treated differently by the tribunals of the 
State, whether courts or administrative agencies. 3. 
Belief that, in commercial matters generally, judicial 
doctrines of judicial logic were not adequate 
in obtaining justice. 4. Attempts to settle the con- 
troversies arising out of the silk trade of selling and 
buying by summary or more expeditious methods, 
rather than by the slow and technical procedure of the 
courts. All these motives might be summed up in 
the generalization that the silk associations wanted a 
“law of equity” applied to the solution or settlement 
of their controversies, rather than the juridical law of 
the covrts or agencies of the State, with their slow 
or archaic procedure, made more difficult still by the 
fact that the countries producing silk had a system 
of law very different from those where the silk was 
bought. Hence the silk associations formed their 
own law to govern these situations, and thus became, 
as it were, a law unto themselves, within the “shadow” 
of the State. 

Mr. Ishizaki’s three volumes analyze themselves 
as follows: Volume 1 deals with the needs for uni- 
form treatment of the rules and regulations of the 
silk industry, because of the great number of coun- 
tries which bought the silk produced by the Oriental 
countries. Thereafter, the volume is devoted to the 
obligations of the seller of silk. In the second volume, 
treatment is concerned largely with the buyer of silk, 
with detailed attention to arbitral arrangements by 
the various silk associations. Volume three sets forth 
uniform contracts of sale of silk by the silk associa- 
tions, with specimen forms. There is also a detailed 
index of great value. A careful examination of the 
three volumes indicates that the work has been well 
done, and it is unfortunate that they have not been 
translated into English, or that a similar work is not 
available to English readers in America. 

The legal significance of this study of the legal 
aspects of the silk associations is well summarized by 
Professor Lambert in the Preface, quoting from Em- 
manuel Levy in 1903, from his work “La Vision So- 
cialiste du Droit,” p. 120, 132, 143, 152: “The arbi- 
trator replacing the judge is one of the signs of the 
times. In place of individual and perpetual rights, 
there are being substituted collective and temporary 
rights ; for the persuasion of the State those sanctioned 
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by the State or even without the State. Contract has 
replaced the law. Man takes down the beliefs of his 
group; there is a fusion of civil, penal, and disciplinary 
sanctions. Collective arbitration is the expression of 
a changing economy.” 

I commend these three volumes by Mr. Ishizaki 
to all our American legal profession who may be in- 
terested in the legal aspects, in their international char- 
acteristics, of the silk associations. 

E. F. ALBERTSWORTH. 

Northwestern University Law School. 


American Library Laws, compiled by Milton J. 
Ferguson. 1930. Chicago: American Library Associa- 
tion. 1103 pages, quarto.—This is a compilation of the 
general statute laws governing the establishment and 
organization of tax- supported libraries, state, municipal, 
school, etc., now in force in the states of the Union, 
the possessions and dependencies of the United States, 
and the British colonies and dominions in the western 
hemisphere. The official text of these laws is English. 
Mexico, which does not fall within any of the above 
named categories, is included, its laws being given in 
Spanish. The reason for this inclusion, while the other 
Spanish-American countries are excluded, is not appar- 
ent unless the compilation was meant to be limited geo- 
graphically to North and Central America, as is sug- 
gested in the preface. The compiler, now librarian of 
the Brooklyn Public Library, was formerly state librar- 
ian of California, and the formidable volume of eleven 
hundred pages is published by the American Library 
Association under a subvention from the Carnegie Cor- 
poration. Presumably, therefore, it is intended for 
the use of librarians and library administrators rather 
than of lawyers, who will not have frequent need to 
turn to it in the course of the day’s work. 

While any collection of laws upon a given subject 
doubtless has its uses, it would seem that the present 
one will hardly become a desk book or daily companion 
even for the librarian, since he, ordinarily, has but little 
occasion to refer to any library laws other than his 
own. It should also be pointed out that these are only 
the general laws and make almost no mention of the 
special or “local” laws, nor of city charters and ordi- 
nances, which often materially modify the provisions 
of the general statutes, especially where the municipal- 
ity is under a city manager, or the public library under 
the city school board. Inclusion of all this material 
would, of course, have been practically impossible, but 
inclusion of the word “general” in the title might have 
put the user upon notice that it was not there. 

A more puzzling omission is that of the dates of 
original enactment of the several statutes and of their 
successive amendments, a well-nigh indispensable fea- 
ture which no official compiler would dream of leaving 
out, and which might easily have been copied along 
with the laws themselves. If to this there might have 
been added a brief citation of obsolete or superseded 
laws, if any, we should have had a historical conspectus 
of the rise and development of American library law 
that would have been interesting and valuable to many 
others besides librarians. In exchange for these very 
pertinent data, we should, personally, have been willing 
to dispense with such exotics as the laws of the British 
colonies, from Antigua to the Windwards, and the 
American possessions, from Guam to the Virgins, which 
together fill up some eighty pages of good white paper 
to no particular purpose. C. B. Ropen. 
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Leading Articles from Current 
Legal Periodicals 


Illinois Law Review, May (Chicago)—The Restatement 
of the Law of Contracts, Foreword, Edgar Bronson Tolman; 
Illinois Annotations, by Harold Wright Holt; The Executory 
Accord, by Harold Shepherd. 


Oregon Law Review, April (Eugene, Ore.)—A Survey of 
the Grand Jury System (Part II), by Wayne L. Morse. 


Virginia Law Review, April (Charlottesville, Va.)—The 
Supreme Court and State Police Power, 1922-1930, by Thomas 
Reed Powell; The Individuality of Business Associations, by 
Scott Rowley; Observations upon the Responsibility of States 
for Damages Caused in Their Territory to the Person or 
Property of Foreigners, by Jackson H. Ralston. 


Canadian Bar Review, April (Toronto, Ont.)—Economic 
Changes and the Practice of Law, by J. Ragnar Johnson; 
The Doctrine of Hot Pursuit, Part III, by J. Stafford H. 
3eck; Legal Aid for the Poor, by James Edmund Jones; The 
Official Language of the Courts in Saskatchewan, by Mr. Jus- 
tice Taylor; Encroachments on Lawyers’ Activities. 

Philippine Law Journal, March (Manila)—The Legality 
and Effect of a Matrimonial Separation Agreement, by Floren- 
cio C. Martelino; A Critical Analysis of the Philippine Law 
on Counterclaims, by Honesto K. Bausa (continuation). 


Mississippi Law Journal, May (University, Miss.) —The 
High-Lights of the Great Sanhedrin, by Gabe Jacobson; The 
Sprague Case, by H. H. Creekmore; Section 147 of the Con- 
stitution of 1890, by D. M. Russell; Liabilities of Municipal 
Corporations in Mississippi, by Kenneth P. Vinsel. 

Yale Law Journal, April (New Haven, Conn.)—Hedging 
and Wagering on Produce Exchanges, by Edwin W. Patter- 
son; The Remedy of Revindication in Latin-American Bank- 
ruptcy Laws, by Valerian E. Greaves; Legal and Institutional 
Methods Applied to the Debiting of Direct Discounts—lV. 
The South Carolina and Pennsylvania Studies, by Underhill 
Moore and Gilbert Sussman. 


Marquette Law Review, April (Milwaukee)—Adverse 
Possession, by Adolph Kanneberg; Another Version of the 
Legal Status of Women in Wisconsin, by Mrs. Julia B. Dolan; 
Blue Sky Law in Wisconsin, by Bruno V. Bitker. 

The Lawyer and Banker and Central Law Journal, March- 
April (New Orleans, La.)—Amending the Constitution, by 
Francis S. Key-Smith; The Unlawful Practice of Law, by 
Hon. C. J. Roberts; Obligation of State Attorney to Safe- 
guard Accused, by Percy Saint; Taxation of Foreign Corpo- 
rations, by Romaine H. Crosby ; Federal Juries, by Thomas 
W. Shelton. 

Law Notes, April (Northport, N. Y.)—Billboard Regu- 
lation, by Harry Rockwell; Evidence of Birthmarks, Bruises, 
Scars, by Carl V. Venters. 

North Carolina Law Review, April (Chapel Hill, N. C.) 
—Interest as Damages, by Charles T. McCormick; Divorce 
in South Carolina, by J. Nelson Frierson; Territorial Juris- 
diction of Local Law Enforcement Officers, by Charles M. 
Kneier. 

West Virginia Law Quarterly, April (Morgantown, 
W. Va.)—Juristic Law and Judicial Law, by Joseph H. Beale; 
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Public Utilities. I. The Quest for a Concept, by Thomas 
P. Hardman; The Liability of an Aviator for Damage to 
Persons and Property on the Ground, by Julian G. Hearne, Jr. 

American Journal of International Law, April (Washing- 
ton, D. C.)—Limits of the Jurisdiction of the Permanent 
Court of International Justice, by Frank B. Kellogg; Recog- 
nition Cases, 1925-1930, by Edwin D. Dickinson; Freedom of 
the Air in the United States, by Blewett Lee; Sanctions Con- 
straining Diplomatic Representatives to Abide by the Local 
Law, by Chesney Hill; The Treaty Making Power in Japan, 
by Kenneth W. Colegrove. 

Temple Law Quarterly, April (Philadelphia, Pa.)—The 
Knickerbocker Trust Company—A Study in Receivership, by 
John Hanna; Methods of Communicating and Negotiating 
Agreements with Unrecognized Governments, by N. D. Hough- 
ton; Self-Incrimination in the Modern American Law, by J. A. 
C. Grant; Multi-Partite Aerial Agreements, by William M. 
Gibson. 

Harvard Law Review, April (Cambridge, Mass.)—An 
Imaginary Judicial Opinion, by Thomas Reed Powell; Some 
Observations Concerning Presumptions, by Edmund M. Mor- 


gan; Allocation of Income by Corporate Contract, by Roswell 
Magill. 

Minnesota Law Review, April (Minneapolis)—Jurisdic- 
tional Amount in Representative Suits, by William Wirt Blume; 
Some Characteristics and Tendencies of English Criminal Jus- 
tice, by Pendleton Howard; The Convenience of the Public 
Interest Concept, by J. A. McClain, Jr. 

United States Law Review, April (New York City)— 
Prohibition Proposals and Opinions; Corporations and the 
Practice of Law, by John G. Jackson. 

Michigan Law Review, May (Ann Arbor, Mich.)—State 
Utilities and the Supreme Court, 1922-1930, by Thomas Reed 
Powell; Administrative Finality, by A. Martin Tollefson; 
Bases of Jurisdiction in State Taxation of Inheritances and 
Property, by Charles L. B. Lowndes. 

University of Pennsylvania Law Review, May (Philadel- 
phia, Pa.)—Legal Rules; Their Function in the Process of 
Decision, by John Dickinson; Preliminary Analysis of Con- 
current Jurisdiction, by Hessel E. Yntema, George H. Jaf- 
fin; The Pennsylvania Bailment Lease, by James A. Mont- 
gomery, Jr. 


SOME LEGAL PROBLEMS OF THE MOTION 
PICTURE INDUSTRY 


By J. Byron McCormick 
Associate Professor of Law, University of Arizona 


(Continued from the May Issue) 
Block Booking and Blind Booking 

N EARLY years films were sold outright to ex- 
| hibitors, but there came a time when it seemed 

feasible for exhibitors to rent rather than buy 
their films, due in part, no doubt, to the need for 
frequent changes of program rather than showing 
the same film a long period of time, as was 
the early custom. Organizations called exchanges 
were formed, which bought the films from pro- 
ducers, then rented them to the exhibitors. One of 
the exhibitors dealing with the first exchanges or- 
ganized was David Grauman of San Francisco, 
father of Sid Grauman, the prominent exhibitor of 
Hollywood.*® The first great exchange was the 
General Film Company organized in 1910 by the 
Patents Company for the purpose of distributing 


its films.** At this time film prices were fixed at 
so much ‘per foot, the exhibitor’s principal interest 
being to furnish a program of a certain length. 


This plan later gave way to what was known as 
the “Star Plan” where pictures were sold in groups, 
the exhibitor being offered “for instance six Pick- 
fords or six Harts.” This was the beginning of 
the attractive salaries for the stars of the film 
world, the prominence of the actor or actress fix- 
ing, in a Jarge measure, the rental price of the film. 
This was also, to some extent, the fore-runner of 
the so-called Block Booking and Blind Booking. 


The exchanges are almost a thing of the past, as 
the producers now handle the distribution of their 


own films in most cases, thereby dealing directly 
with exhibitors. The Producers have been re- 
ferred to as the Manufacturers, the Distributors as 
the Wholesalers, the Exhibitors as the Retailers, 
and the Public as the Consumers. It will be noted 
then that the wholesaler has been practically elim- 
40 Ramsaye 426-427 

41. gee article by Professor Howard T. Lewis on “Distributing 


’ Harvard Business Review No. 8, Vol. 7, page 268. 


42. Lewis supra 270 


inated; likewise with the acquisition and building 
of theaters by the producers, it appears that the 
retailer may follow the course of the wholesaler, 
leaving only the manufacturer and consumer in the 
field, or probably more correctly speaking, the man- 
ufacturer will do his own retailing. No doubt the 
elimination of the distribution department as a dis- 
tinct department has its advantages in that it bet- 
ter enables the producer to market his films, at 
the same time saving the exhibitor a middle man’s 
profit. 

Due in part, may be, to the need of the pro- 
ducer to market all his pictures and not just the 
super features and as well to more economically 
handle distribution, about the year 1920, the plan 
of Block Booking was adopted. It is “the simul- 
taneous sale to an exhibitor of a number of motion 
pictures for release and delivery to the exhibitor 
over a period of time, the pictures being offered as 
a group and the aggregate price being in part de- 
pendent on the quantity taken.”** By this plan the 
exhibitor buys (i. e., buys the license to show), a 
number of pictures from the producer in one lot, 
some exceptional and very desirable, some ordinary, 
the total varying in number generally from 20 to 
60. As an inducement to secure the signature of 
the exhibitor on the dotted line, the block is priced 
at considerably less than the total price of the in- 
dividual pictures. The advantage to the producer 
is the sale of a number of his pictures at one time 
and in a lot, those of questionable box-office value 
being put with those most certain to draw. The 
advantage to the exhibitor is to be found in secur- 
ing through a few contracts, a season’s bookings. 
Many of the pictures in the block will not then 
have been released, in fact production may not yet 
have even started. In other words, the exhibitor 
buys sight-unseen. This is called “Blind Book- 

43. Lewis Ibid. 278. 


44. From Material on Marketing Motion Pictures furnished by 
the Harvard Business School. 
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ing.” The practice of Block Booking and Blind 
Booking has its critics, for legislation has been pro- 
posed in congress to make it illegal to book pictures 
in this fashion, the Federal Trade Commission has 
instituted proceedings to enforce its orders direct- 
ing certain producers to refrain from compelling 
exhibitors to lease pictures by block, and a suit 
against Famous Players Lasky Corp., is pending in 
the United States Circuit Court of Appeals, Sec- 
ond District. The proceedings brought by the Fed- 
eral Trade Commission, other than those involved 
in the case mentioned, were dismissed by that Com- 
mission on the grounds that a similar case was be- 
fore the Federal Court and that the same matter 
was before Congress for positive legislation. 

The two sides to the question of Block and 
Blind Booking were presented in the hearing be- 
fore the Committee on Interstate Trade and Com- 
merce on the Brookhart Bill** which was drawn 
to prevent Block and Blind Booking, to prevent 
restraint on free distribution of copyrighted films, 
and to prevent arbitrary allotment. A second bill 
was offered by Senator Brookhart on May 7, 1929,*° 
to prevent as in his previous bill, Block and Blind 
Booking. In addition, this later Bill sought to pre- 
vent the forcing of arbitration on the exhibitor. It 
was referred to the Committee on Interstate Com- 
merce. 

In the hearing on the first bill before the Com- 
mittee on Interstate Commerce, Senator Brook- 
hart and representatives of Independent Exhibitors 
spoke in favor of the bill contending that while 
Block and Blind Booking were being forced upon 
independent exhibitors, the producers did not en- 
force the same in their own houses; that it forced 
the product of the producers upon the exhibitor, 
with the result that the independent exhibitor was 
being forced out of business; also that it created a 
monopoly. Attorney Charles C. Pettijohn*’ spoke 
before the Senate Committee against the bill, con- 
tending that the alleged creation of a monopoly was 
an erroneous assumption on the part of Senator 
Brookhart; that the bill discriminated and made 
an exception of the motion picture industry; that 
pictures were not thus forced upon the exhibitors, 
if one didn’t like those offered by a certain producer 
he might buy from another; that Block Booking 
is nothing more than wholesale buying; that Blind 
Booking is nothing more than making sales for 
future delivery ; that Paramount had tried booking 
as provided for in the bill but had found that ex- 
hibitors preferred to buy on the wholesale plan. 
Then referring to what he termed “the most ex- 
traordinary part of the extraordinary bill” he as- 
serted that the producer would practically be com- 
pelled to sell his products at public auction. Sen- 
ator Brookhart speaking in support of his second 
bill, on May 7, 1929," referred to what he termed 
“trustification” of the industry; the plan to end 
competition in the industry; the wiping out of in- 
dependents; the growing concentration of control ; 
the plight of the theater owner. Further, after pre- 
senting the argument as to whether or not mo- 
nopoly was desirable. he assured that the bill would 
outlaw Block and Blind Booking and give to the 
theater owner the right of selection. Referring to 


45. S. 1667, 69 Congressional Record 544 

46. S. 1008, 71 Cogressional Record 927 

47. Former Attorney for the Motion Picture Producers and Dis 
tributors of America Inc. 

48. 71 Congressional Record 927 


the exhibitors, he said: “They do not desire gov- 
ernment regulation as such, but they would rather 
remain in business with regulation than be driven 
out of business for want of it.” 

In defense of Block Booking, Distributors, in 
testifying before the Federal Trade Commission, 
have advanced the contention that: (1) It is sim- 
ply wholesaling applied to the sale of motion pic- 
tures just as wholesaling is applied to the sale of 
ordinary commodities. (2) It reduces the cost 
of distribution, thus benefiting the distributors and, 
in turn, the exhibitors. (3) It simplifies the buying 
problem of exhibitors by making it possible to ob- 
tain a year’s supply of pictures in a few large pur- 
chases. (4) It assures the producer of a definite 
income which enables him to make better pictures 
than he otherwise could make. (5) It has been 
found more successful than any other method that 
has been developed by any distributing company. 
Those testifying against Block Booking attacked it 
on the following grounds that: (1) It limits an 
exhibitor’s choice, often forcing him to take pictures 
which he does not want. (2) It assures the dis- 
tributor an income on all pictures, regardless of 
the quality. (3) It causes over-buying on the part 
of exhibitors. (4) It enables a distributor to usurp 
the playing time of exhibitors to the exclusion of 
other distributors.* 

In looking at the grounds upon which Block 
Booking is attacked, it is hard to find anything un- 
lawful in the practice unless the all or none policy 
is actually followed. In case of forced Block Book- 
ing, there would, no doubt, be an unreasonable or 
undue restraint on trade; then the practice would 
be illegal; but if the exhibitor is given the choice 
of buying a block or buying single pictures, at a 
price which does not necessarily force him to buy 
by block, the policy is surely within the law. Im- 
agine the position of the exhibitors as to the pur- 
chase of news reels if Blind Booking were prohibited. 
The validity of the practice will be passed upon in 
the case of Federal Trade Commission v. Famous 
Players Lasky Corporation now pending in the 
United States Circuit Court of Appeals, Second 
District. This case was striken from the calendar 
by consent on October 10, 1929,°° but will no doubt 
appear on the calendar again in the near future. 


Credit Rules 


For years, distributors of films suffered great 
losses due to the sale or transfer of theaters by ir- 
responsible exhibitors with uncompleted contracts 
existing between distributors and the exhibitor 
without providing for assumption by the buyer of 
such existing contracts. When the new owner 
failed to complete the contracts, the films were 
thus thrown back upon the distributors. Often 
these films had, for exhibition purposes, become 
stale, and would not sell readily even though an 
exhibitor without a full program might be found. 
In addition, in many instances, transfers of the- 
aters were fictitious, the new owner being nothing 
more than a dummy of the seller, the transaction 
itself being a mere set-up for the purpose of avoid- 
ing contracts. During the year 1927, the aggre- 
gate rentals involved in uncompleted contracts of 
49. From Material on Marketing Motion Pictures furnished by 
the Harvard Business School 


50. Mr. Parkin, the Clerk of that Court so advised in correspond 
nce of April 14, 1930, and December 15, 1930 
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theaters transferred to new owners was $7,297,- 
374.15, and in 1928, the sum was $9,843,970.23." 
This situation brought about combined action 
by distributors to relieve themselves from the 
effect of such transactions, resulting in the adoption 
of uniform rules and regulations known as Credit 
Rules. The plan was carried out through the 
Film Boards of Trade made up of the exchange 
managers representing distributors of 98 per cent 
of the films distributed in the United States. The 
President of the Film Board of Trade was author- 
ized by the distributors to appoint a Credit Com- 
mittee of three members to investigate, and report 
to the members, on a form designated as “Credit 
Information List,” the names of all persons ac- 
quiring by purchase or transfer theaters located in 
the territory within which the particular Film Board 
of Trade operated. 

The credit rules adopted provided for securing 
information as to whether or not purchasers of 
theaters assumed existing exhibition contracts and 
the furnishing of the same to members; also for 
each member furnishing the secretary of the Credit 
Committee a statement of existing contracts with 
the particular theater; that the secretary of the 
Credit Committee upon learning of the transfer of 
a theater should request the new owner to furnish 
the Credit Committee, within five days from the 
date of such request, certain information to enable 
the Credit Committee to report the credit standing 
of such new owner. For the purpose of securing 
such information the Credit Committee was directed 
to adopt a form of questionnaire.** Other rules 
provided that the Cred#t Committee should notify 
the members of the failure or refusal of the new 
owner to furnish the desired information; that the 
committee informs the members when upon investi- 
gation the committee concluded a theater had been 
transferred for the purpose of avoiding uncompleted 
contracts for exhibition; that the Committee, in 
those cases where the new owner refused to assume 
uncompleted contracts made by the prior owner, 
indicate on the Credit Information List the amount 
of cash security not to exceed the sum of one thou- 
sand dollars ($1,000) which in the judgment of the 
Committee, members should require to be deposited 
as security for the performance of each contract 
thereafter made for the exhibition of pictures at 
such theater; and that no member of that Film 
Board of Trade should enter into a contract for 
pictures with such theater without exacting the 
cash security specified by the Credit Committee. 
The rules gave the Credit Committee the right to 
examine the books and records of members in re- 
spect to their dealings with such theater and any 
member violating the rules or regulations was sub- 
ject to suspension or expulsion from membership 
by a majority vote of the members of that Film 
Board of Trade. 

This practice of the distributors was attacked 
by the government in the case of United States v. 
First National Pictures, Inc., et al, a suit in equity 
under Section 4 of the Sherman Anti-Trust Act 
of July 2, 1890 (26 Stat. 209, 15 U. S. C. A. Sec. 4), 

See U. S. V. First National Pictures, Inc, et al. 34 Fed. 
(24) 615, 819 (1929). 
52. A copy of the questionnaire adopted is set out in United 
States v. First National Pictures, Inc., et al. 51 S. Ct. 45 page 47, 75 
L. ed. (Adv. 61 page 63). (Nov., 1930.) 


53. The various Credit rules "adopted may be found in 34 Fed, 
(2d) 815, 816, 817, 818 


brought in the United States District Court for the 
Southern District of New York, to enjoin the 
First National Pictures, Inc., and others, from fur- 
ther engaging in a conspiracy in restraint of inter- 
state trade and commerce in violation of Section 1 
of said Act (15 U. S. C. A. Sec. 1). The suit in the 
District Court resulted in a decree for the defend- 
ants, with vindication for the Crédit Rules adopted. 
The Court found that no exhibitor had complained 
and that no injury was shown either to individuals 
or to the general public; that the purpose of the 
agreement between the distributors in requiring se- 
curity for the performance of new contracts was 
to induce the theater owner to go on with the old 
contracts, for the performance of which no security 
was required; that all badges of unreasonable re- 
straint were’ lacking, there being no suppression of 
competition, nor any attempt to monopolize; that, 
on the contrary, serious trade abuses had been elim- 
inated, whereby both exhibitors and distributors 
benefited; that it appeared from the evidence that 
distributors were always willing to meet the ex- 
hibitor’s business necessities, to scale down the 
contract requirements, and, if desired, to substitute 
other pictures for those contracted for, hence the 
agreement was not unreasonable or unlawful, nor 
in restraint of interstate commerce, under 15 U. S. 
C. A., Sections 1, 4, 26 Stat. 209, holding “combina- 
tions and agreements designed to promote fair and 
honorable dealing, and to correct fraudulent and 
irregular trade practices in themselves obstructive 
to trade, are not unlawful, if in purpose and effect 
they do not suppress competition but merely regu- 
late competition, and thus promote the free flow of 
commerce.” 

The United States Supreme Court took a dif- 
ferent view of these rules from that taken by Dis- 
trict Judge Thacher and by a decision of Novem- 
ber 24, 1930, the cause was reversed and remanded.™ 
Mr. Justice McReynolds delivering the opinion of 
the Court pointed out that the obvious purpose 
of the adoption of the Credit Rules was “to restrict 
the liberty of those who have representatives on 
the film boards and secure their concerted action 
for the purpose of coercing certain purchasers of 
theaters by excluding them from the opportunity 
to deal in a free and untrammeled market,” and re- 
ferring to what had been said by the Court in the 
case of Paramount-Famous-Lasky Corporation, et 
al. v. United States®* and to the opinions of this 
court in other cases, held the arrangement conflicts 
with the Sherman Anti-Trust Act.” 

Cadwalader, Wickersham & Taft, of New York 
City (Edwin P. Grovenor, Arthur L. Fisk, Jr., 
Gabriel L. Hess, attorney for the ‘Hays Organiza- 
tion’, all of New York City, of counsel), repre- 
sented the defendants in this case and in U. S. v. 
Paramount-Famous-Lasky Corp., et al., the arbitra- 
tion clause case, before the District Court (Charles 
C. Pettijohn was also of counsel for defendants in 
the former), while Cornelius W. Wickersham, John 

54. See Note 51 supra. 

55. See Note 52 ante. 

56. The arbitration clause case. Note 35. 

57. For a case in which Credit Rules were approved see Swift & 
Company et al v. U. S. 196 U. S. 375, 49 L. ed. 518. (The Court 
affirmed a decree which provided the defendants, Swift & Co. et al., 
were not to be restrained from establishing and maintaining rules for 
the giving of credit where the rules are for the — purpose of pro- 
tection against dishonest and irresponsible The injunction 


issued by the Circuit Court for the Northern District of Illinois, 122 
Fed. 529, is set out in a note 49 L. ed. 518, 528, 524.) 
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W. Davis and Henry W. Taft appeared as their 
counsel in both cases before the United States Su- 
preme Court on appeal. 

While directors work with the casts on the 
“lots” in Hollywood and in the studios of New York 
and the pictures of America’s sweethearts flicker on 
the silver sheets of the Piccadilly and Orpheum 
along the Rialto, the employers may now meditate 
upon the decisions of our Court of last resort and 
their counsel renew their labors in the framing of 
contracts. 

It is submitted that the distributors’ difficulties 
lie in their united action in these matters and it 
would seem that in the future each distributor will 
be obliged to follow his individual course in his 
dealings with exhibitors. 


Meeting of the Council on Legal 
Education and Admissions 
to the Bar 


HE Council on Legal Education and Admis- 
Ege to the Bar held its usual Spring meeting 
in Washington, D. C., at the time of the Law 
Institute meeting. The resolution proposed at the 
last annual meeting of the Association in reference 
to the giving of a course in Professional Ethics by 
the law schools, was discussed at length. A report 
was formulated and presented to the Executive 
Committee showing what the Council had done in 
response to the action of the. Executive Committee 
in referring the above mentioned resolution to it. 
Information gathered by the Council showed that 
of the seventy-five law schools on the approved list 
of the American Bar Association, 25 or 33.3% 
require a course in Professional Ethics, 19 or 25.3% 
have an elective course on this subject and 31 or 
41.3% have no separate course dealing with it. The 
Council in December conferred at length with rep- 
resentatives from the faculties of some of the lead- 
ing law schools of the country, and before its meet- 
ing on May 4 also had a discussion of the subject 
with the Committee of the American Bar Asso- 
ciation on Professional Ethics and Grievances. A 
questionnaire, answers to which were received 
from forty-one Boards of Bar Examiners, showed 
that in nine states separate examinations on Pro- 
fessional Ethics are given in every bar examination, 
while in twenty-one others questions are included 
on this subject regularly and in two others the 
same thing is done occasionally. A _ substantial 
majority of the Chairmen or Secretaries of the 
3oards who answered the questionnaire stated they 
were in favor of giving questions on this topic. 

The Council reported to the Executive Com- 
mittee that it proposed to bring up the question 
both in the Section meeting and in the Conference 
of Bar Examiners to be held at the time of the 
annual meeting of the Association. It will ask the 
help of the Bar Examiners through the giving by 
them of questions on the subject of Professional 
Ethics in their examinations. It recommended the 
method of cooperation with the law schools as the 


manner of bringing about the desired result, and a 





sub-committee of the Executive Committee was 
appointed to consider its specific recommendations. 

The School of Law of Duke University, Dur- 
ham, North-Carolina, was added to the list of ap- 
proved law schools, and the School of Law of 
Howard University, at Washington, D. C., was also 
approved, except as to students who commenced 
their law school study prior to April 14, 1931. 
Howard Law School is the only negro law school 
in the country which has ever been approved by 
the American Bar Association. 

The resolution introduced by Dr. William 
Draper Lewis and passed at the last meeting of 
the Section of Legal Education in Chicago in re- 
gard to bringing law students into personal contact 
with members of the profession of high standing, 
was discussed and a report on that subject was 
prepared, which will be printed in the advance pro- 
gram of the coming Association meeting and will 
be presented to the Section when it next meets. 

The Council informed the Committee that it 
was arranging for a Conference of Bar Examiners 
at Atlantic City in September, and that every at- 
tempt is being made to stimulate interest in it, to 
the end that there be a representative attendance 
at this, the first meeting. It is believed that the 
examiners will welcome this opportunity for a dis- 
cussion of their problems and that a permanent 
organization will result. 

Very gratifying ‘progress was reported in ref- 
erence to raising the qualifications for admission 
to the, bar in a number of states. Since the last 
meeting of the Council, the New Jersey Supreme 
Court rules have been amended to require two years 
college education before the beginning of law 
study; the North Dakota Legislature has passed 
an act, effective 1936, requiring two years of college 
of all applicants; the New Hampshire Supreme 
Court has raised the standards of preliminary edu- 
cation in that State by requiring a high school edu- 
cation before admission to the bar and a similar 
bill in California has passed the House. In Indiana 
the Legislature has passed an act placing in the 
hands of the Supreme Court complete power to fix 


qualifications for admission to the bar. This has 
been signed by the Governor and is now a law. 
Utah has passed a Bar Organization Act giving 


the State Bar Association authority to fix stand- 
ards for admission, with the approva t 
Supreme Court, and in Kentucky the Court of 
Appeals has amended its rules so as to increase the 
requirement of law school attendance i 
from one to two years. In Iowa, Nebraska, 
Carolina, and South Dakota, bills of vari 
relating to raising the standards of 
either directly or indirectly, were introduced but 
either failed of passage or have not yet been acted 
upon. Since the first of the year the State Bar 
Associations of both Arizona and Florida have gone 
on record as approving the Standards of the Amer- 
ican Bar Association. At the present time sixteen 
states require substantially all their candidates for 
admission either presently or prospectively to have 
at least two years of college education in addition 
to law training, and the Bar Associations of seven- 
teen more states have approved this course, accord- 


ing to the report of the Council 
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Washington Letter 


1266 National Press Bldg., 
Washington, D. C. 
May 9, 1931. 


Quo Warranto Proceedings Against Chairman 
of Federal Power Commission 


N May 4, 1931, there was filed, in the Supreme 

Court of the District of Columbia, by Honor- 

able John W. Davis and Honorable Alex- 
ander J. Groesbeck, counsel for the United States 
Senate, in the name of Leo A. Rover, United States 
Attorney for the District of Columbia, a petition 
for writ of quo warranto against Honorable George 
Otis Smith, Chairman of the Federal Power Com- 
mission. 

The petition sets forth the various steps in 
the appointment and confirmation of Mr. Smith 
and the subsequent proceedings in the Senate re- 
considering the action taken, refusing to consent 
to the nomination and directing the quo warranto 
proceedings to be instituted. The petition also 
sets forth the rules of the Senate’ respecting pro- 
ceedings on nominations. 

The petition then recites: 

“That by reason of the matters and things 
hereinbefore shown to the Court, the said George 
Otis Smith, the commission issued to him on the 
22nd day of December, 1930, as aforesaid, to the 
contrary notwithstanding, has not been duly and 
legally appointed to the office of member of the 
Federal Power Commission, or duly and legally 
designated as Chairman thereof; that he has 
usurped, intruded into and now unlawfully holds 
and exercises the office of member of the Federal 
Power Commission and Chairman thereof, and un- 


lawfully claims and assumes to be such member 
and Chairman.” 

The petition prays that a writ of quo warranto 
issue against George Otis Smith requiring him to 
show by what warrant he holds or exercises the 
office of member and Chairman of the Federal 
Power Commission ; that he be required to answer 
the averments of the petition and that such pro- 
ceedings be had as are prescribed by law; and if, 
thereupon, it shall be adjudged that said George 
Otis Smith has so usurped, intruded into and un- 
lawfully holds the office of member and Chairman 
of the Federal Power Commission, that he be 
ousted and excluded therefrom. 

Federal Power Commission 

On April 3, 1931, the Federal Power Commis- 
sion rendered a decision on the application of the 
Appalachian Electric Power Company to construct 
a proposed dam and power project on New River 
near Radford, Virginia. The Commission had 
previously held that said project “unless operated 
in the interests of interstate or foreign commerce 
in accordance with the requirements of said Act, 
would have an adverse effect on such interests, but 
if operated in accordance with such requirements 
would materially benefit such commerce,” and 
found that the river at that point was “not navig- 
able.” The company refused to accept a license in 
standard form and asked the Commission to re- 
consider the finding made or to issue a minor part 
license for the project. At the final meeting prior 
to reorganization of the Commission, the Commis- 
sion declined to take action on the application. 

When the new Commission was organized the 
case was heard and the question of jurisdiction was 
raised. Opposed to the Commission taking juris- 
diction on the application were: Honorable E. 
Lee Trinkle, for the region in which the project 
was proposed to be constructed in Virginia; Wil- 
liam E. Carson, Esq., Chairman, Virginia Conserva- 
tion and Development Commission; E. W. Caffee, 
Esq., Maylor of Pulaski, Virginia; F. M. Livezey, 
Esq., for the Public Service Commission of West 
Virginia; C. R. Luker, Esq., representing the Gov- 
ernor of Kentucky; Honorable Roy H. Beeler, rep- 
resenting the State of Tennessee; Honorable John 
H. Caldwell, Assistant Attorney General of Arkan- 
sas; and Honorable Edwin H. Gibson, Assistant 
Attorney General of Virginia. 

Those in support of the jurisdiction of the 
Commission in the specific instance covered by this 
application were: George W. Woodruff, Personal 
Counsel to Honorable Gifford Pinchot, Governor of 
the State of Pennsylvania, and Herbert S. Ward 
and other counsel for the National Popular Gov- 
ernment League. 

The Commission held that it had jurisdiction 
and the following is quoted from its decision: 

“The majority of the Commission is of the 
opinion that the suggestion does not involve the 
question of the jurisdiction of this Commission over 
New River, but merely the question of the ground 
upon which such jurisdiction shall be predicated ; 
and that the ultimate determination of what is 
‘navigable waters’ under the Federal Power Act in 
any case is one for the courts and that any finding 
made by this Commission as to what are navigable 
waters in law would not be binding upon the Courts. 

“It is the judgment of a majority of the Com- 
mission, in view of the conflicting evidence and 
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opinion as to New River being ‘navigable waters 
within the definition of the Act,’ that jurisdiction 
is more properly based upon Section 23 of the Act, 
applicable to streams of this character where the 
authority of the Commission is clearly defined, 
leaving to the Courts the determination of the 
question of ‘navigable waters as defined in the Act.’ 

“It is the unanimous opinion of the Commis- 
sion that the evidence clearly sustains the finding 
that the proposed construction would affect the in- 
terests of interstate and foreign commerce.” 

That part of section 23 of the Act referred to 
in the opinion reads as follows: 

“That any person, association, corporation, 
State or municipality intending to construct a dam 
or other project works across, along, over, or in 
any stream or part thereof, other than those de- 
fined herein as navigable waters, and over which 
Congress has jurisdiction under its authority to 
regulate commerce between foreign nations and 
among the several states, may in their discretion 
file declaration of such intention with the Commis- 
sion, whereupon the Commission shall cause im- 
mediate investigation of such proposed construc- 
tion to be made, and if upon investigation it 
shall find that the interests of interstate or for- 
eign commerce would be affected by such pro- 
posed construction, such person, association, cor- 
poration, State, or municipality shall not proceed 
with such construction until it shall have applied 
for and shall have received a license under 
the provisions of this Act. If the Commission shall 
not so find, and if no public lands or reservations 
are affected, permission is hereby granted to con- 
struct such dam or other project works in such 
stream upon compliance with State laws.” 


Federal Radio Commission 


In a statement issued Muy 7th by the Federal 
Radio Commission, warning was given against the 
broadcasting of fortune teJling, \otteries and simi- 
lar programs by a broadcasting station. The an- 
nouncement reads as follows: 

“Upon frequent occasions there has been 
brought to the attention of the Commission com- 
plaints against radio stations broadcasting fortune 
telling, lotteries, games of chance, gift enterprises, 
or similar schemes offering prizes dependent in 
whole or in part upon lot or chance. On that sub- 
ject the Commission has to say: 

“*There exists a doubt that such broadcasts 
are in the public interest. Complaints from a sub- 
stantial number of listeners against any broadcast- 
ing station presenting such programs will result in 
the station’s application for renewal of license be- 
ing set for a hearing. 

““Copies of this statement were this day or- 
dered by the Commission to be mailed to each 
broadcasting station licensed by the Commission.’ ” 

This action came as a result of the Commis- 
sion’s action denying request of the American 
Newspaper Publishers Association that the broad- 
casting of such programs be prohibited as unfairly 
competitive with other advertising media. The 
Commission held that it lacked legal authority to 
promulgate such a regulation and that it was a mat- 
ter for legislation by Congress. 

While the Commission cannot exercise a power 
of direct censorship of programs it may consider 
the merit of programs broadcast by stations as a 


condition precedent to the granting of a renewal of 
license. 


Treaties and Other International Acts of the 
United States of America 


The first volume containing the early treaties 
of the United States has just been published by 
David Hunter Miller, according to an announce- 
ment by the Department of State April 22. Mr. 
Miller was especially retained by the Department 
to edit a series of volumes on the treaties of the 
United States. 

The new volume, which is Volume 2, of the 
series, contains all treaties from 1778 to 1818. 
Volume 1 will not be ready for publication until 
some time in July. The -treaty edition as a whole 
will comprise at least 10 volumes to be published 
from time to time. 

Indian treaties and postal conventions are not 
included among the documents in the treaty edition. 
The price of Volume 2 is $4.00, including postage. 
Copies may be obtained from the Superintendent 
of Documents, Washington, D. C. 

Regulation of Oil Industry 


In a statement on April 13th, Senator Borah 
indicated that he would approve legislation to make 
the petroleum industry subject to Government 
regulations similar to those now applied to public 
utilities. Respecting the administration moves 
seeking limitation of production and imports as a 
means of relieving the depression in the oil industry, 
the Senator asserted: “We certainly will not con- 
sent to production being controlled without con- 
trolling the price the public must pay.” 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Connecticut 














Harrison HEWITT 
President Connecticut State Bar 


Association 


State Bar Association of Connecticut 
Holds Annual Meeting 


The Annual Meeting of the State Bar 
Association of Connect was held at 
New Haven on M« April 27th, 
1931, at 2:30 P. M 

The President, Harrison Hewitt, Esq., 





of New Haven, - ivered the annual ad- 
dress reviewing the w f the associa- 
tion for the past year 

Hon. Robert L. Munger, Judge of the 
Common Pleas Court New Haven 
County, read a most interesting and sug- 
gestive paper on “Judge and Jury,” peel 
cussing the unnecessary length of maz 
of the charges to the and the di ffi- 
culty of the average juryman in under- 
standing the charge the court. 

Sanford Stoddard, Esq. of Bridgeport, 
Chairman of the Committee on Juris- 
prudence, reported that all of the bills, 
with one exception, prepared by the Ju- 
dicial Council of Connecticut were ap- 
proved by the Committee and that a 
member of the Committee appei ared to 
support these measures at the hearings 
of the Judiciary Committee of the Gen- 
eral Assembly of ( necticut. Among 
other bills approved | th the Judicial 
Council and the Committee on Juris- 
prudence of the State Bar Association 
was the bill establishing District Courts 
in Connecticut in place of the present 
city, town and borough courts. This 
bill was modelled after the system of 
District Courts established in Massa- 
chusetts The bill wever, was re- 





jected by the General Assembly of Con- 
necticut. 

Allan K. Smith, Esq., of Hartford, 
reported for the Committee on Moral 
Qualifications a recommendation that a 
uniform system of examining the moral 
qualifications of candidates for admis- 
sion to the bar be established. This 
recommendation was adopted and re- 
quest will be made to the Judges of the 
Superior Court to make a new rule of 
court on the subject. 

Hon. John K. Beach reported for the 
Special Committee on Co-operation with 
The American Law Institute that under 
the direction of Professor Arthur L. 
Corbin, Connecticut annotations are 
being prepared for the Re-statement of 
the law of Contracts, for which the State 
Bar Association has agreed to pay the 
cost. 

Warren F. Cressy, Esq., of Stamford, 
reported for the Delegates to the Con- 
ference of State Bar Delegates held at 
the annual meeting of the American 
Bar Association. 

The following were re-elected officers 
of the Association: Harrison Hewitt, 
New Haven, President; David S. Day, 


Bridgeport, Vice President; James E. 
Wheeler, New Haven, Secretary and 
Treasurer. 


The annual dinner of the Association 
was held at the New Haven Lawn Club 
in the evening. Two addresses were de- 
livered, one by Professor T. W. Arnold, 
of the Yale Law School, and the other 
by Hon. Wm. M. Maltbie, the new Chief 
Justice of Connecticut. 

James E. WuHeEe ter, Secretary. 





Kentucky 





Kentucky State Bar Association Holds 
Annual Meeting 


he Thirtieth Annual Meeting of the 
Kentucky State Bar Association was 
held at Somerset, Kentucky, April 9th 
and 10th, 1931. The attendance was the 
largest in the history of the Association. 

President Wallace Muir, in his annual 
address, advocated, and the meeting 
authorized, the following actions: (1) 
[he establishment of permanent head- 
quarters, in charge of a paid full-time 
Executive Secretary at the State Capi- 
tal, Frankfort, Kentucky; (2) The adop- 
tion and approval of a report made by 
a committee of the Louisville Bar As- 
sociation on the unlawful practice of the 
law; (3) The approval of the all inclu- 
sive Bar Organization Bill and the ap- 
pointment of a Committee to urge its 
passage at the 1932 Session of the Gen- 
eral Assembly. 

The principal address was delivered 
by Honorable Henry W. Anderson, of 
Richmond, Virginia, a member of Presi- 
dent Hoover’s Law Enforcement Com- 
mittee, on the subject: “What can we 
do with Prohibition from a Legal, So- 
cial and Economic Standpoint?”’ 

Judge Charles Kerr, formerly of Ken- 
tucky, now of Washington, D. C., de- 
livered an address on the lives of John 
G. Carlisle and William H. Wadsworth, 
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the title of which was, “Some Great 
Lawyers of Kentucky.” 

The Committee on Legal Education 
& Admission to the Bar, through Rob- 


ert T. Caldwell, Chairman, reported 


that at a recent meeting of the Court 
of Appeals, ‘oh 
president of the Association, 


attended by himself, the 


and 


J. Verser CONNER 
President Kentucky State Bar Association 





Allan Stephens, of the American Bar 
Association, the court had raised the re- 
quirements for admission to the Bar in 
Kentucky. Effective as of August 1932, 
the applicant for admission must have 
completed, successfully, two years of 
study at an incorporated law $chool. 
While two years of law study are now 
required, one of the two years may be 
spent in a law office. 

Judge Charles I. Dawson, Judge of 
the United States District Court for the 
Western District of Kentucky, spoke on 
“Conflict of Decisions between State and 
Federal Courts in Kentucky, and the 
Remedy.” The incoming Law Reform 
Committee of the Association was di- 
rected to prepare and present to the 
Legislature a bill designed to effect the 
reforms suggested by Judge Dawson. 

Judge J. R. Keaton, president of the 
Oklahoma Bar Association, spoke on the 
“Workings of the Oklahoma State Bar.” 

Dean Evans, of the State University 
Law School, spoke on “The Law School 
of the University of Kentucky, and its 
Relationship to the Bar Association.” 

The following officers were elected for 
the ensuing year: J. Verser Conner, 
Louisville, Ky., president; Wilson W. 
Wyatt, Louisville, Ky., secretary; Clin- 
ton M. Harbison, Lexington, Ky., treas- 
urer; Executive Committee: Leslie W. 
Morris, Frankfort; James Park, Lexing- 
ton; Coleman Taylor, Russellville; John 
K. Todd, Shelbyville; Ben D. Smith, 
Somerset; Wallace Muir, Lexington. 

The Vice Presidents from the seven 
appellate districts are: First, Malcolm 
P. Wallace; Second, Wilbur K. Miller; 
Third, W. L. Porter; Fourth, A. C. Van 
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Winkle; Fifth, William B. Gess; Sixth, 
Judge C. D. Newell; Seventh, Hugh 
Riddell. 


Witson W. Wyatt, Secretary. 





Mississippi 





Mississippi State Bar Favors Legislative 
Integration—Special Grievance 
Committee Reports 


the 
was 


The regular annual meeting of 
Mississippi State Bar Association 
held in Meridian on April 29-30. 


The annual address was delivered by 
the Honorable J. W. Garner, who spoke 
most interestingly on the World Court. 
Reports were also read by Hon. Fred 
J. Lotterhos and Hon. Julian Alexan- 
der, of Jackson, Mississippi. 


A feature of the meeting was a re- 
port of the Special Grievance Commit- 
tee on its work in filing disbarment pro- 
ceedings against six prominent attor- 
neys of the state before the Supreme 
Court. Disbarment proceedings were 
also ordered to be instituted against 
three other attorneys. The State Bar 
Association showed itself determined to 
purify the bar of the state. The report 
of the Special Grievance Committee was 
delivered by Hon. Jeff Truly, Chairman, 
former Supreme Court Justice of Mis- 
sissippi. 

A special feature of this meeting was 
a report of the committee on reorgani- 
zation. By an overwhelming vote the 
Bar Association adopted this report, and 
went on record as favoring reorganiza- 
tion of the State Bar Association along 
the plans adopted by such states as Ala- 
bama, California, Idaho, etc. Motion 
was made and carried by a large major- 
ity that the incoming president appoint 
a committee to draft a bill along this 
line and present it to the legislature of 
the state at its 1932 session. A motion 
was also carried to authorize the incom- 
ing president to appoint a steering com- 





Joun C. Cooper, Jr. 


President Florida State Bar Association 





mittee of five to bring the plan before 
the legislature and to aid its passage 

The meeting was considered the most 
successful ever held by the State Bar 
Association, and was ably presided over 
by George Butler, the retiring president. 

we following officers were elected: 

’. W. Venable, president; R. L. Dent, 
vice-president; J. J. Breland, J. T. 
Brown and R. W. Heidelberg, Execu- 
tive Committeemen. 

Members of the Executive Commit- 
tee, the president, vice-president, will 
elect the secretary-treasurer at qa meet- 
ing of the Executive Committee in the 
near future. This position is now occu- 
pied by Louis M. Jiggitts. 
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Miscellaneous 





R. H. Brown, of Duncan, was elected 
president of the Fifteenth Judicial Dis- 
trict (Okla.) Bar Association following 
the formation of a permanent organiza- 
tion in April. D. B. Madden, of Walt- 
ers, was elected Vice-President, and Ed- 
ward Henderson, of Duncan, Secretary- 
Treasurer. 

The Stephens County 
sociation was recently 
the following new officers: Henry Sitton, 
President; J. G. Clift, Vict-President 
and Gilbert Bond, Secretary-Treasurer. 

The first annual meeting of the Fifth 
District (La.) Bar Association was held 
in the early part of April. Following 
are the officers of the Association: Presi- 
dent, John R. McIntosh of Oak Grove; 
Vice-Presidents, E. B. Moore and Tobin 
R. Hodge; Secretary and Treasurer, W. 
Davis Cotton, of Rayville. 

Officers of the Fort Smith (Ark.) Bar 
Association for the coming year were 
chosen at a meeting of the Association 
on the 14th of April. Roy Gean was 
elected President; C. R. Barry, Vice- 


(Okla.) Bar As- 
reorganized with 


President; Paul Lynch, Secretary-Treas- 


urer. 

John R. Hanna will head the Chelan 
County (Wash.) Bar Association for an- 
other year. Other officers chosen at the 
recent annual banquet of the Association 
are Sam Sumner, Vice-President and 
L. J. Gemmill, Secretary-Treasurer. 


The following new officers were 
elected at the annual meeting of the El 
Paso (Tex.) Bar Association held March 
2ist: R. A. D. Morton, President; 
Gowan Jones, Secretary, and John Penn, 
Treasurer. Robert E. Cunningham and 
Harold Potash were named new direc- 
tors. 

Judge Paul B. Johnson was elected 
President of the Hattiesburg (Miss.) Bar 
Association at a recent meeting of that 
organization. J. K. Travis was named 
Secretary of the Association. 





On his ninetieth birthday 
united tribute to 
the first “American” 


MR. 
JUSTICE 
HOLMES 


Edited by FELIX FRANKFURTER 


It is fitting that on his ninetieth 
birthday some special mark of re- 
spect should be paid him and we 
take pleasure in publishing Mr. 
Justice Holmes, which contains 
contributions concerned with his 
career and legal opinions by such 
people as Felix Frankfurter, 
Judge Cardozo, Philip Littell, 
Harold Laski, Elizabeth Shepley 
Sergeant, and Walter Lippmann. 

Illustrated $2.50 
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A Case of 
Mistaken Identity 


A certain plot of land belonged to Mr. X, a 
non-resident. A local man, known to have 
extensive real estate holdings, also named 
Mr. X, died intestate leaving a widow and a 
grown son. These heirs employed an attorney 
to probate the estate of the deceased. In 
the schedule of assets filed with the petition 
for probate the attorney included the lot in 
question as the property of Mr. X deceased. 
The estate was regularly settled. In due 
time the widow and son as the only heirs 
sold this plot to Mr. Y, who had the title 
insured. 


Six months later the real owner Mr. X ap- 
peared, discovered Mr. Y in possession of 
his property and brought suit in ejectment 
to recover his land. 


Mr. Y appealed to the Title Company for 
protection. It took charge of the defense 
but lost, Mr. X successfully establishing his 
ownership and the mistaken identity in- 
volved. The Title Company not only paid 
attorney fees and costs, but reimbursed Mr. 
Y up to the face of the policy, which cov- 
ered the full purchase price. 


Title insurance guards against loss from the many hidden, un- 
suspected liabilities which constantly threaten property ownership. 


As a lawyer you know that even the most 
careful title search is not proof against 
human error. More and more, attorneys 
recognize the wisdom of advising clients 
who are buying or lending on real estate 
to insist that a title policy be included in 
the transaction. 


The New York Title and Mortgage Com- 
pany provides facilities through 
which title insurance may be procured 
from any point in the United States. The 
Company requires opinion by reputable 
counsel, therefore attorneys are not de- 
prived of any income by ie use of title 
insurance. 


Titles insured to real estate located anywhere in the United States 


Write for copy of our publication “ The National Titleman” 


NEW YORK 
TITLE AND MORTGAGE 
COMPANY 


Capital Funds Over $64,000,000 
WE ARE A UNIT OF THE MANHATTAN COMPANY 


135 Broadway 
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